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PREFACE. 


— — 


. Pp motive from whence this compilation origi- 


nated, (for theſe ſneets can hardly deſerve a higher 


name, ) was the daily obſervation of the miſchiefs 


attending the neglect of that duty which every man 
owes to his family, friends, or dependants, in the 


_ diſpoſal and ſettlement of his property by Will. A 


neglect ariſing from a variety of cauſes; the ſudden- 
neſs and violence, of bodily indiſpoſitions, the diſ- 


tance of legal aſſiſtance, and the frequent mental 


incapacity of many perſons to act for themſelves, in 


this conjuncture. Y 


Let it be underſtood. that this is not in as 


: a treatiſe on all the nice diſtinctions which have ſo 


long ariſen, and till continue to ariſe, on the con- 


ſtruction of Wills: the legal queſtions which are ſo 


repeatedly conteſted in courts of juſtice are beyond 


the underſtanding of the common claſs of men, who 


cannot eaſily comprehend ſubtleties familiar to a 
lawyer. This work is meant for the uſe of ſuch 


_ perſons, chiefly, as are not acquainted either with the 


doctrines or the forms of law; but who wiſh to be 


inſtructed how to act, without being under the ne- 


a 2 ceſſity 
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ceſſity of communicating. the knowledge of their ; 
private affairs to any other perſon. | 

Ir has been frequently lamented, even from the 
tench, and at the bar, that the conſtruction which 
the law inforces in certain caſes of Wills has been 
ſuppoſed, and ſometimes acknowledged, to be di- 
rectly oppoſite to the real intent of the maker of the 
Will; owing to the legal conſtruction of the words 
in which perſons ſometimes, unneceſſarily, chooſe to 
expreſs that intention. The propriety however, 
of abiding by rules laid down on the mature conſide- 
ration of ages, has overbalanced the reluctance which 
muſt have ariſen in the minds of the Judges, in in- 
numerable deciſions. The public good and ſafety 
required the ſacrifice of private intercſt, and theſe 
decifions muſt ſerve as beacons to warn all perſons 
againſt ſettling matters of moment, without legal ad- 
vice and aſſiſtance; but unfortunately this is not 
always at hand, nor indced in the power of every 
one; and oftentimes in thoſe inſtances where it is of 
the greateſt importance, the time unavoidably taken 
up in procuring it es an end to we capacity of 
_ profiting by it. | 

Judge Blackſtone, in the introduction to his ex- 
cellent Commentaries on the Laus of England, in- 
forcing the neceſſity of a competent knowledge of 
law to every perſon, recommends ſome acquaintance 
with the law of Wills to phyſicians and apothecaries, 
| | _to 
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this inſtance, as well as in thcir profeſſional capacity. 
The utility of this knowledge muſt, indeed, forcibly 
ſtrike thoſe gentlemen; and if in country villages 
the clergy would turn their thoughts a little to this 


matter, it might be no ſmall ſtep towards preparing 


the mind of the ſick, and putting them into a 
ſituation the better to attend to thoſe offices, which 
are more peculiarly within the province of the 


Divine to enforce and aſſiſt in. This was the 


opinion of our anceſtors, with whom it was a general 


rule to call in the clergyman of the pariſh to aſſiſt in 


making the Will ; which was, then deemed a ſolemn 
and almoſt indiſpenſable act, even by thoſe who had 
but little to diſpoſe of. Repeated inſtances of 


this occur in the old regiſtries of Wills, where the 


name of the curate continually appears as a witneſs ; 
and by whole exhortation chiefly we may ſuppoſe 
they were in general made; from the almoſt uaiverſal 
_ cuſtom of pious bequeſts for the benefit of the ſoul 
of the deceaſed. If this were a ſuperſtition, it muſt 
be allowed that it was, as to this point at leaſt, a 
beneficial one; and it would be well if other mo- 


tives, as ſtrong, would at this day produce the ſame. 


effects. 


Theſe conſiderations firſt cauſed the production 


of the following ſheets; by means of which it is in the 


power of every one to ſecure to themſelves a ſource 


of 


- 


to enable them to afford aſſiſtance to their patients in | 
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of knowledge, to which inſtant application may be 


made in thoſe caſes of extreme neceſſity, when every 


moment is precious; and thus may many at leaſt of 


thoſe fatal miſtakes and omiſſions, now daily com- 
mitted, be avoided, law ſuits prevented, and the 
peace of families ſecured. 

It is a wonderful circumſtance that few people 


| know even ſo much of the law, which protects their 


property, as to tell what will become of their effects 


at their death, in caſe they make no Will. Falſe 
concluſions, therefore, often ariſe, and many a man 
omits making his Will, or altering it after it is made, 


as circumſtances may require; ſometimes not con- 
ſidering, but more frequently not even knowing, 
what is the conſequence of his omiſſion. A ſeparate 
chapter of the work is dedicated to the information 
on this ſubject, ſhowing who are the Heirs at Law 
and Nex! of Kin of a perſon dying, and in what pro- 
portions they are entitled to the landed eſtate, goods, 
or other property of the deceaſed. 5 

In the two concluding chapters, and in the Apen- 
dix, particularly No. IX, directions are given for the 


conduct of Executors and Adminiſtrators; to render 


the diſcharge of their duty ſafe and pleaſant in proving 


and performing the Will, and paying the debts and 
legacies of the teſtator; and in diſtributing the 
eſtates of thoſe who die without Will, according to 


the rules of law. 


The 


& 
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The Author was ever ſufficiently aware of the 
defects which muſt inevitably ariſe from a firſt at- 
tempt of this nature; he ventures to call it a firſt - 
attempt, ſince whatever had previouſly appeared on 
this ſubje& was addreſſed to the peruſal and con- 
ſideration, and ſuited chiefly to the comprehenſion 
of lawyers only; which is the reaſon why much ex- 
cellent knowledge lies dead and unnoticed by the 
many who wiſh to have adyice conveyed to them 
in a way ſuited to common capacities. For theſe 
reaſons particular care has been taken in this book 
to avoid the appearance of formality or the un- - 
NECESSARY ufe of law terms; but no diligence has 
been ſpared to render the directions given ſtrictly 
legal; that though not extended beyond the daily 
occurrences of the middling tate of life, they may 
ſerve as a faithful guide, as far as thoſe extend,” The 
forms ſuiting thoſe common occaſions may, it is 
truſted, be depended on; and the practical in- 
ſtructions given, through the whole, are intended 
ro prevent any miſtakes in the application. 


. . 4 


THE work has met with ſo much ſucceſs and in- 
dulgence from the public, that, though capable of 
numerous improvements in the eye of a lawyer, it is 
no again publiſhed, with ſome trifling additions, 
in that form and manner which has been found fo 
„ convenient 
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_ convenient to the general claſs of readers, for whoſe 
| peruſal it was, from the firſt, excluſively intended. 
| The utility of it has been evinced by its great 
L . circulation. —The Author, now engaged in more la- 
; borious purſuits, while he is perhaps too partial to 
this firſt effort of his pen, is yet deſirous of oblite- 
1 rating it, in the minds of the Profeſſion, by pro- 
| = ductions worthy their attention and applauſe ; the 
33; preſent, he is conſcious, muſt ever have been be- 
neath their notice. He conſoles himſelf, however, 
with the reflection that he has rendered ſome ſervice, 
by his early exertions, to thoſe who would probably 
be bewildered, by following him in his preſent re- 
ſearches through the n circle of the law. | 


IT has been thought uſeful to ſubjoin an expla- 
nation or definition of ſuch law-terms as are im- 
mediately connected with the ſubject; and which 
inevitably recur, with ſome frequency, in the courſe 
of the following pages. 


Teflator, —The 3 who makes the Will. 
Inteſtate.— A perſon who dies without a Will. 
Inteſtacy,.— The dying without a Will. | 
| Real Eſtate, or Realty, Frechold * or Houſes, 
&c. | * 
; | Perſonal | 
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Perſonal Eſtate, or Perſonally, —Money, Leaſe: es for 
Years, and all other property not freehold gz 
in which, for ſome particular purpoſes of 
| Wills, are included Copyholds. | 
Legatee—Deviſce, —The perſon to whom a legacy a 
or deviſe in money or land is * by 


WII 
Legacy — Deviſe. -A ſum of money or eſtate given by 


Will.—Legacy is generally uſed in caſes of 
money : Deviſe in caſes of land. 
Heir at Law, — The perſon entitled to the real eſtate 
of the deceaſed, in caſe there is no Will. 
Next of Kin, — The perſon or perſons entitled to the 
perſonal eſtate, in ſuch caſe. 
Executor, —The perſon named by a teſtator, and in- 
truſted by him with the execution of his 
Will. 
Execuſrix. A woman made executor. 
Administrator, — The perſon to whom the diſtribution 
of the perſonal eſtate of the deceaſed is 
committed, by the Eccleſiaſtical Court, | 
when there is no Executor. 
Adminiſftratrix,—A Female Adminiſtrator. 
Probate, — The copy of a Will on ſtamps, and proved 
in the Eccleſiaſtical Court. 
Adminifiration, or Letters of Adminiſtration, —The in- 
| ſtrument by which the Eccleſiaſtical Court 
gives authority to the Adminiſtrator to act. 
| b _ 2 25 M0009, 


* 22 7 PREFACE... 
Alſeis,— The eſtate and effects of the Teftator, © or 
' hs + Inteſtate, in the hands or power of an Heir, 
Executor, or Adminiſtrator ; liable to Pay 
debts and legacies. 
Deſcent, —The rule and manner by which real eſtates 
come to the Heir at Law. 
Diftribution,—The rule and manner by which per- 
ſonal eſtate is divided amongſt the Next 
of Kin. | 
Fee-Simple, —An eſtate to one and his heirs . ever. 
Fee-Tail, or Eftate-Tail, —An eſtate given to one for 
life, and his children after him. 
| Half-Blood, —Children by the ſame father, but dif- 
— erent mother—or on the contrary. 
_ .. Feme Covert; —A married woman. _ 
\. Feme Sole, — A woman who has never been married. 
 Nuncupative Will, — A will made by word of mouth. 
Reſidue, —The remainder of the eſtate and effects, 
=_— after payment of debts and legacies. 
—_—. Refiduary Teeatce, —T he perſon to whom ſuch re- 
ſidue is given by Will. 
| und Repreſentatives of the deceaſed ,—Executors 
or 8 as the caſe may e 
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WILLS AND CODICILS, | 
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Law of E xecutars and Aiminiftrators, Cc. 


— — 33 
CHAPTER I. 4 
| ; 1. What a Will or T eftament 15——T he Difference between them — 


Diftinfion between Written Wills and Verbal, or Nuncupative 


ones. 
& 2. Rules as to the latter. 

$ 3. What a Coaicil is. Ms CEE NE FE 
& 4. 1f more Wills or Codicils than one; and of contradietory and 
T2 3 IM 7 4 8 
S 5. Rules as to the Execution of Wills, and who are proper or in- 
$ 6. Of the Republication of Will. 


5 N 2 ; 


81. 1 ſhort and plain definition of a Will or 


Teſtament is, that it is © the legal declaration of a 
man's intentions of what he wille to be performed 


after his death; a Will or Teſtament being of no 


force till after the death of the teſtator or perſon 
making it. . „ 5 
A Will and a Teſtament, ſtrictly ſpeaking, are not 
words of the ſame meaning: a Will is properly 


limited to land, and a Teſtament only to perſonal 


eſtate; and the latter requires executors, who are 


named, to take care and ſee it performed. Wills 


by which lands are * of are regula 


| 6-9 
veral ads of parliament made for. the 8 and 
are a Conveyance unknown to the old common law, 
which permitted a man only to diſpoſe of his goods 
or perſonal property; but in a courſe of time the 
words have come to be applied indifferently to a 
diſpoſition of lands or goods, which are frequently 

and continually diſtributed and deviſed at the ſame 

time by the ſame Will. 

Upon the notion hat a deviſe of land & Will 8 
merely a ſpecies of conveyance, is founded the following 
diſtinction between ſuch deviſes and diſpoſitions of 
perſonal eſtate; that a deviſe of a man's goods and 

perſonal property will operate upon all ſuch perſonal | 
eſtate as the maker of the Will dies poſſeſſed of, at 
whatever diſtance of time he may die after making 
the Will: but a deviſe of real eſtate, (in which are 
included, for this purpoſe, both freehold and copy- 
hold lands) will only operate on ſuch eſtates as were 
his at the time of executing and publiſhing his Will; 
ſo that lands purchaſed after making the Will, cannc 
paſs under any deviſe in that Will, unleſs the Wil 
ſhall have been legally and formally re-publiſhed ſub- 
ſequent to the purchaſe or contract, and which re- 
ublication is conſidered in law as making a new Will. 

Theſe Wills and Teſtaments are divided into two 
ſorts; firſt, written; and, ſecondly, verbal, or made 
by word of mouth ; which latter the law calls nuncu- 

tive. Written Wills, whereby land and real eſtate, 
as well as perſonal property, are diſpoſed of, are the 

| ſubject of the following pages. The verbal, or nun- 
cupative Wills, being in general very much out of 
. uſe, ſhall be treated of in a very few lines at preſent, 
3 and which will contain all the Knowledge now neceſ- 
ſary on the ſubject. 


0. 


$2. A NUNCUPATIVE WIII, then, or one made 
mentioned) by word of mouth, extends 
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only to the perſonal property of the teſtator, and is 


his intention, declared in his laſt hours, before a 


ſufficient number of witneſſes, and afterwards re- 


duced to writing. 


As theſe verbal Wills (which v were formerly more 
in uſe than at preſent, when the art of writing is 
become almoſt univerſal) are liable to great impoſi- 
tions, and may occaſion many perjuries, an act of 
parliament (29 Cha. 2. c. 3. commonly called the 
Statute of Frauds) enacts, 

1ſt, That no written Will ſhall be revoked or 
altered by a ſubſequent nuncupative one, except the 
ſame (the nuncupative Will) be in the life time of 


the teſtator put in writing, and read over to him 


and approved ; and unleſs the ſame be proved to have 
been ſo done by the oaths of three witneſſes at the 
leaſt, who mult be ſuch as are admiſſible upon trials 
at common law; that is, againſt whoſe credit or 
competency no objection can be made. 

2dly, That no nuncupative Will ſhall be ha, 


(where the eſtate thereby bequeathed ſhall exceed the 
value of 3ol.) which is not proved by the oaths of 
_ Three witneſſes at the leaſt, who were preſent at the 


making of it; nor unleſs it be proved that the teſta- 


tor, at the time of pronouncing the ſame, did bid 
the perſons preſent, or ſome of them, bear witneſs 
that ſuch was his will, or to that effect ; nor unleſs 
ſuch nuncupative Will were made in the time of the 
Jaſt ſickneſs of the deceaſed, and in the houſe of his 


habitation or dwelling, or where he hath been reſi- 


dent for the ſpace of ten days or more before the 


making of ſuch Will, except where ſuch perſon was 


ſurprized, or taken lick, being from his own houſe, 
and died before he returned. 


3dly, That after fix months paſſed after the ſpeax- 


ing of the pretended teſtamentary words, no teſti- 
mony ſhall be received to prove any nuncupative 


Will, except the ſaid teſtimony, or the ſubſtance 
2 thereof, 
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thereof, were committed to writing within ſix days 
aſter the making the ſaid Will. . abs 
Athly, That no letters teſtamentary or probate of 
any nuncupative Will, ſhall paſs the ſeal of any 
court till fourteen days at leaſt after the death of the 
teſtator; nor ſhall any nuncupative Will be at any 
time received to be proved, unleſs proceſs have firſt 
iſſued to call in the widow and next of kindred to 
the deccaſed, that they may conteſt the ſame if they 
pleaſe. Soldiers and failors in actual ſervice may 
diſpoſe of their moveables, wages, and perſonal 
eſtate, as they might before this act. 5 
The legiſlature has, by the above reſtrictions, pro- 
vided againſt any frauds in ſetting up nuncupative 
Wills, by ſo numerous a train of requiſites, that the 
thing itſelf is fallen into diſuſe, and is hardly ever 
heard of but in the only inſtance where favour ought 
to be ſhewn to it, when a perſon is ſurprized by 
ſudden and violent ſickneſs. _ I, 
The words by which the deviſe is made muſt be 
ſpoken with an intent to bequeath, not any looſe, 
idle diſcourſe in his illneſs; for the ſick man muſt 
require the by-ſtanders to bear witneſs of ſuch his 
intention: the Will muſt be made at home, among 
his family or friends, unleſs by unavoidable accident, 
to prevent impoſitions from ſtrangers; it muſt be in 
his laſt ſickneſs; for if he recovers, he may alter his 
diſpoſition, and has time to make a written Will. It 
muſt not be proved at too long a diſtance from the 
teſtator's death, leſt the words ſhould eſcape the 
memory of the witneſſes (but which is permitted to 
be remedied by their writing down within ſix days 
what they heard the teſtator ſay) ; nor yet too haſtily, 
and without notice, left the family of the teſtator 
ſhould be put to inconvenience or ſurpriſed. 7 
The law alſo takes notice of a particular gift, 
made by any one in contemplation of immediate 
death, which is called donatio causd mortts; a gift in 
| 7 270, proſpect 
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proſpect of death. This is where a man being ill. 
and expecting to die, gives and delivers ſomething 
to another, to be his in caſe the giver dies; but if 
he lives, he is to have it again. In every ſuch gift 
there muſt be a delivery made by the giver himſelf, 
or ſome perſon by his order, in his laſt ſickneſs, 
while he is yet alive; for the gift will not be good if 
the delivery is made after his death. This delivery, 
however, may be made either ta the perſon himſelf 
for whom the gift is intended, or to ſome other for 
his uſe, which will be equally effectual, fo as it is 
made in the life time of the party giving, 5 


S 3. A Copiei is a ſupplement to a Will, or an 
addition made by the perſon making the Will, an- 
nexed to, and to be taken as part of the Will itſelf, 
being for its explanation or alteration; to add ſome- 
thing to, or to take ſomething from, the former diſ— 
poſit ions; or to make ſome alteration in the quantity 
of the legacies, or the regulations contained in the 
Will. This Codicil may alſo be either written or 
verbal, under the ſame reſtrictions as above men- 
tioned with reſpect to Wills. 3 

Whenever a Codicil is added to a Will or Teſta- 
ment, and the Teſtator declares that the Will ſhall be 
in force, in ſuch caſe, if the Will happens to be void 
for want of the forms required by law in the exe- 
cution, or otherwiſe, yet it ſhall be good as a Codicil, 
and ſhall be obſerved: by the adminiſtrator. And 
though executors cannot regularly be appointed in a 
Codicil, yet they may be ſubſtituted in the room of 
others named in the Will, and the Codicil is ſtil! 
good, If Cadicils are regularly executed and wit. . 
_ neſted, they may be proved as Wills; and ſo if they 
are found written by the teſtator himſelf, they oughr 
to be taken as part of the Will, as to the perſonal 
eſtate, and proved in common form by witneſſes, ta 
be the hand writing of the perſon making the Codicil, 
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and by piving an account _ where, and how the 
ſame was found. ; | 

84. Ir two Wills are found, and it Jets not appear 
which was the former or latter, both are void; but 
if two Codicils are found, and it cannot be known 
which was firſt or laſt, and one and the ſame thing 
is given to one perſon i in one Codicil, and to another 
33 in another Codicil, the Codicils are not void, 

ut the perſons therein named ought to divide the 
thing betwixt them. But if the dates appear to the 


Wills or Codicils, the latter Will is always to prevail, 


and revoke the rmer; as alſo the latter Codicil, as | 


far only as it is contradictory to the former; but as 


far as the Codicils are not contradictory, they are 
allowed to be both in force. For though I make a 


laſt Will and Teſtament irrevocable, or unalterable, 
in the ſtrongeſt words, yet I am at liberty to revoke _ 


or alter it, becauſe my own act or words cannot 
alter the diſpoſition of law, ſo as to make that irre- 
vocable which in its own nature is revocable. If in 
the ſame Will there are two clauſes or deviſes totally 
repugnant and contradictory to each other, the latter 


claufe or deviſe ſhall take effect, on the ſame prin- 


eiple as reſpects prior and ſubſequent Wills. Where 


_ two legacies are given to the ſame perſon by the 


fame Will, or by Will and Codicil, the rule is as 
follows: that by the deviſe of 7he ſame ſum to a 
perſon by a ſecond clauſe in a Will as had before 
been given him by a former clauſe # tbe ſame Will, 

he ſhall only take one of the legacies, and not both. 

But where a legacy is given to a perſon by a Codicil 
as well as by a Will, whether the legacy given by the 
Codicil be more or leſs than, or equal to the legacy 
given by the Will, the legatee ſhall take both; and 
if the executor conteſts the payment, it is incumbent 
on him to ſhew evidence of the teſtator 8 en 


to the contrary. 
5 5. Waun 
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8 5. Wrrtn regard to the execution of Wills, fe- 
veral regulations have been made by the law, in or- 
der to guard againſt any frauds in the diſpoſition of 
land and real eſtate, that having been always con- 
ſidered as of the greateſt conſequence. As to ſuch 
Wills as diſpoſe of goods and perſonal property only, 
if the Will is written in the perſon's own hand who 
makes it, though it has neither his name or ſeal to it, 
and though there are no witneſſes to it, the law has de- 
| termined it to be good, if ſufficient proof can be ob- 
tained of the hand writing. And even if it is in an- 
other perſon's hand writing, though not ſigned by the 
teſtator, it will be good, if proof can be produced 
that it was made according to his inſtructions, and 
approved of by him. But as many miſtakes and 
errors, not to ſay misfortunes, muſt often ariſe from 
ſo irregular a method of proceeding, it is the only 
ſafe and ſure way for a perſon at the time he executes 
his Will, if it 1s only of perſonal eſtate, to call in 
two witneſſes, who may ſee him ſign and ſeal it, and 
to whom he may declare it to be his laſt Will, and 
defire them to witneſs it : by this means leaving leſs 
to chance, and rendering thoſe who come after him 
free from difficulties. | 
As to the diſpoſition of land by Will, it is expreſsly 
Provided by the act of parliament before- mentioned 
(29 Car. 2. c. 3,) that all deviſes of lands and tene- 
ments ſhall not only be in writing, but ſhall alſo be 1 
5 oy thc party io « deviſing the ſame, or by ſome 
other perſon in his preſence, and by his expreſs di- 
rection, and ſhall be witneſſed and ſubſcribed in the 
preſence of the perſon deviſing, by three or four cre- 
dible witneſſes ; or elſe the deviſe will be entirely 
void, and the land will deſcend to the heir at law. 
In the conſtruction of the above act of parlament 
it has been adjudged, that the name of the perſon 
making the Will, written with his own hand, at the 
beginning of his Will, as I John Mills do make this 
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my laſt Will and Teſtament, is a ſufficient Gon 
without any name at the bottom. But the ſa 
is to ſign the name not only at the bottom or 155 of 
the Will, but, as is uſual and regular, at the bottom 
of each page or ſheet of paper, if the Will contains 
more than one; and the witneſſes to the Will, ſeein 
the Teſtator ſign all the ſheets, and put his ſeal 
(though this is not abſ, olutely neceffary in law) as well 
as his name to the laſt ſheet, muſt write their names 
under the atteſtation in the laſt ſheet only ; as in the 
ſeveral forms in the Appendix. ö 

It has alſo been determined, that though the wit- 
neſſes muſt all ſee the teſtator ſign the Will, or at 
leaſt acknowledge the ſigning, yet they may do it at 
different times; but they muſt all ſubſcribe their 
names as witneſſes in his preſence, leſt by any poſſi- 
bility they ſhould make a miftake ; and that a Will 
is good, though none of the witneſſes ſaw the teſ- 
tator acrually 1 ign it, if he owns it before them to be 


his hand writing. And it is remarkable that the 


act of Car. 2. does not ſay the teſtator ſhall ſign his 
Will in the preſence of the three witneſſes, but re- 
quires theſe three things; — firſt, that the Will ſnould 
be in writing; ſecondly, that it ſnould be ſigned by 


the perſon making the ſame; and thirdly, that it | 
Hhould be ſubſerib 


ed by three witneſſes, in his pre- 
ſence. But it is not at all neceſſary that the wit- 


neſſes ſhould be acquainted with the contents of the 


Will, provided they are able, when called on, to 
identify the writing; z. e. to ſay that the paper 
then ſhewed them is the ſame they law the teſtator 


The law, in order to avoid ſetting aſide Wills on 

mere niceties, has alſo ſettled, that though the act of 

Nall win has required that the witneſſes to the Will 
all witneſs it in the teſtator's preſence, (in order 


to prevent optruding another Will in the place oy 
aw 


the true one) yet it is enough that the teſtator might 
ſee the witneſſes; it is not neceſſary that he ſhould 
ſee them ſigning ; for otherwiſe, if a man ſhould but 
turn his back, or look off, it might make the Will 
void. And in a caſe where the teſtator deſired the 
witneſſes to go into another room, ſeven yards diſtant, 
to witneſs the Will; in which room there was a win 
dow broken, through which the teſtator might ſee 
them; it was by the court adjudged to be a witneſſing 
in his preſence. But if a Will is executed at one 
time, and at another time afterwards the witneſſes put 
their names to it, the teſtator being then inſenſible, 
this will not be a good Will, as it cannot be ſaid to 
be witneſſed in bis preſence, if he is unconſcious of 
what is paſſing. 5 | ed 
It is a determined point, that a Will deviſing co- 
pyhold land, witneſſed by one or two witneſſes, or 
even without any witneſs at all, is ſufficient to declare 
the uſes of a ſurrender of ſuch copyhold lands made 
to the uſe of his Will; and the reaſon is, becauſe 
the party to whom the land is given becomes en- 
— to it by means of the ſurrender, and not by the 
ill. LS N 8 
It is neceſſary alſo to be careful who are made wit- 
neſſes to the Will. And here the ſafeſt method is to 
call in three indifferent perſons, (if there is any de- 
viſe of lands in the Will, otherwiſe if the whole Will 
reſpects only perſonal eſtate, two will be ſufficient) 
who have no legacy given them by the Will or Co- 
dicil which they are required to witneſs the execution 
of, and not being creditors, at leaſt not conſiderable 
ones, to the perſon making the Will; particularly if, 
as is often the caſe, the land is made ſubje& by the 
Will to the payment of debts. For by an a& of 
parliament (24 Geo. 2. c. 26.) if any perſon who has a 
legacy left him by a Will is a witneſs to that Will, he 
loſes the legacy, it being made abſolutely void. And 
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though the teſtimony of creditors, who are witneſſes 
to the execution-of a Will, muſt be admitted, yet it 
may affect their credit with a Jury, «tor the Wil 
be diſputed. 


$ 6. Tur ee of Wills has already been 
nen and it may be right here to ſay a few 


words concerning it. A Will as to the diſpoſition of 


land, and in ſome other circumſtances, takes effect, 
or is hindred from doing ſo, according to its date, | 
and it may be neceſſary ſometimes, on certain occa- 
Hons, as after mentioned, to renew it, as it were, or in 
fact to make a new Will. And if the teſtator is ex- 
actly of the ſame mind, as to the method of the 
diſpoſal of his property, and circumſtances only re- 
quire that the Will ſhould bear date at any particular 
time, the perſon who makes the Will ſhould call in 
three proper witneſſes, (agreeable to the foregoing 
directions) and before them declare the ſignature to 
be his hand writing, and uſe the ſame forms as in 
the original execution. And the three witneſſes muſt 
fign their names to ſuch new Will or republication, 
mentioning the date thereof ; as in the Appendix, 
Number III. | 

It is neceſſary therefore in this place to inform the 
reader what amounts to a new publication, and 
what are the effects of it. A new publication of a 
Will is in truth, as has been already ſaid, making it 
a new Will; ſo that after ſuch publication it has 
the force and operation ofa Will juſt made at the 

time of ſuch publication. Therefore if a man by 
bis Will deviſes © all his lands,“ and after making 

the Will purchaſes other lands, and then new pub- 
liſhes his Will, this new publication has made it a 
new Will, and conſequently by the deviſe of all his 
lands the newly purchaſed lands ſhall paſs ; for there 
is no neceſſity to make any alteration in this caſe in 
the Will, the words being ſufficient upon the new 
publication 


make his 


i . 
publication to convey all the lands he had at the time 
of ſuch publication. So if a man by his Will deviſes 
all his copyhold lands to certain uſes; and afterwards 


purchaſes other copyhold lands, and ſurrenders them 


to the uſes declared or to be declared by his laſt Will; 


this is a republication of his Will, and ſuch after- 


purchaſed copyhold lands ſhall paſs thereby. | 
But this rule- ſhould be underſtood with the fol- 


lowing reſtriction, viz. that the words of the Will | 


| at ihe time of the new publication are ſuch as are pro- 


per to convey the lands, and alio ſuſhciently to denote 
the perſon to whom they are deviſed; for if there is 


making the Will and the new publication of it, in 


| ſuch caſe the new publication will not alter the in- 


tention of the Will as originally made, nor change 


yet a new 3 after the death of Job» will not 


nal deviſe was to Fobn and his heirs, and from thence 
it appears to be my intention that his heirs ſhould 


any change with reſpect to the perſon who is to take 
the lands by the Will between the time of the firſt 


the import of the words made uſe of, ſo as to make 

the perſons named in the Will take in a different 
manner than was intended at the time of ſuch ori- 
ginal making the ſame. If therefore I deviſe land 

to Fobn and his heirs, and Fob! dies in my life time, 


eir take by the Will; for though the origi- 


have the land; yet becauſe the heirs were named in 


the Will to take by deſcent, as heirs only, and not 


as the perſons deſigned to take the land immediately, 
the deviſe to them was rendered void by the death 
of Jobn in my life time, and the new publication 


of the Will could not make it good; the publication 


N 


making no alteration in the words of the Will, and 


having no other effect than this, that if the words in 


the Will are proper to convey and deſcribe the perſon 


to take, and the land or thing io be taken, it makes that 
Will, though of never ſo long a date, to be as per- 
fectly new as if but then made. 


Inf 
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If a man by his Will deviſes land, and afterwards 
ſells it to another, and re-purchaſes it, and then re- 
publiſhes his Will, the land ſo ſold and re purehaſed 
ſhall paſs as if it had never been ſold; for the 
republication made it a new Will, and the words of 
themſelves were ſufficient to convey the land, with- 
out any addition. . e 
New publication of a Will is always favoured in 
equity ; and with reſpect to perſonal eſtate, very ſlen- 
der evidence will ſerve, though it is not ſafe to truſt 
to it. As if a man ſays, My Will in the hands 
of Robert ſhall ſtand ; this will amount to a good re- 
blication. But in the caſe of real eſtate, the repub- 
cation muſt be as formal as the original execution. 
It may be proper to mention that no ſtamp duty 
whatever is ar + on Wills, till after the death of 
the teſtator ; when the probate or letters of admi- 
niſtration are charged with certain duties, in pro- 
Portion to the value of the deceaſed's property. 
2 Will may be written and executed by the Teſtator 
on unſtamped parchment or paper. This is men- 
- tioned as the author knows, from repeated inſtances 
in practice, that it is a doubt with many unexpe, 
rienced people. „ | 5 
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1. ho may make Wills, and who are by Law prevented from ; 

$ 2, Infants — Idiots—Childiſo Perfons— Mad People, or Lunatic 
Perſons of mean underſtanding — Drunken Perſons — Perſons 
| „ dumb, and blind— Rules and Precautions as to the Wills 

of blind and illiterate Perſons, 8 
83. Married women Exception Perſons under Fear from Threats, 
Oc. Fcclgfaſtical Court the Fudge of Deceit in Wills of per- 

fonal Eftate. e „ | 

$ 4- Traitors—Felons—Felones de ſe, er ſelf-murdereri—Outlaws— 
- » Excommunicated Perſons. | Fat 


2 


$1. Reioviancy every perſon has full power and 
liberty to make a Will and Teſtament, who is not 


under ſome ſpecial prohibition by our law, or by 


cuſtom ; which prohibitions are principally upon 
three accounts. Firſt, for want of ſufficient-diſcre- 
tion in the perſon making the Will. Secondly, for 
want of ſufficient liberty and free-will. And thirdly, 
on account of their criminal conduct. 
It may not be amiſs, perhaps, firſt to mention a 


- 


caſe which does not ſtrictly come under either of 
theſe heads, unleſs on ſome occaſions it might be 


ſuppoſed proper to be referred to the third; an 


Alien (that is, one born out of the King's dominions, 
and whoſe father was not a Britiſh ſubject) while 


living under the Engliſh government, may obtain 

money, 1 and perſonal property, and may 

make a Will, and diſpoſe of ſuch property as he 
8 e pleaſes, 


(4) 
pleaſes, contrary to the ancient cuſtom in France, 
where the King, at the death of an alien, was en- 
titled to all he was worth in that kingdom; a 
cuſtom repealed under the reign of the late un- 
fortunate Louis XVI. A diſtinction is made in 
ſome of the law books, between alien friends and 
alien enemies, meaning the ſubjects of ſuch Kings 
as are at war with ours, or in peace with them; but 
in caſe of an alien, the ſubject of a King at war with 
England, if he lives here and trades, and is not 
guilty of any unfriendly act, he is permitted to diſ- 
poſe of his goods and money as freely as any ſub- 
ject; and this under the idea that he has the King' 8 
licence for ſtaying in the kingdom, and is therefore 
in ſome degree entitled to the protection and privi- 
lege of a ſubject. But an alien (friend or enemy) 
not being capable of, acquiring any right in land 
for hid $ own benefit, can never, therefore, have any 
real eſtate to diſpoſe of. 
In the firſt claſs of prohibitions, want of — 
diſcretion, are included, 


$2. Inranrs, or perſons under age: And ie is 
E provided by the act of 34 and 35 H. 8. 
5. ect. 14. that no perſon under the age of 
. years ſhall make a Will or Teftament of 
any manors, lands, tenements, or other heredita- 
ment ; and a Will made by any ſuch Infant will not 
be taken to be good or effectual in law, but will 
be abſolutely void; for until that time, by the com- 
mon law of this kingdom, they are accounted in- 
fants, and incapable of governing themſelves. and 
their affairs. | 
Yet the law allows a male infant, of the age of 
Fourtcen years and upwards, and a female of twelve 
years or upwards, to make a Will reſpecting only 
goods, money, and other perſonal eſtate ; but as the 
eccleſiaſtical court is the judge of every Teſtator's 
capacity, 


twenty, o q off 
any common queſtions, by which means it may 


En 
capacity, and decides on diſputes reſpecting the va- 
lidity of Wills relating to perſonal eſtates, the diſ- 


cretion of the perſon making the Will may be diſ- 


puted there, and his capacity of deviſing, let him 
be of what age he will. But no cuſtom can be good 
to enable any perſons to make a Will under the reſpec- 
tive ages of fourteen and twelve above-mentioned. 
An Idiot, or natural fool, is one who, notwith- 
ſtanding he may be of lawful age to make a Will, 
yet has ſo little ſenſe as to be unable to number to 
pr to tell what age he is of, or to anſwer 


plainly appear that he has not reaſon to diſcern what 
is to his advantage or diſadvantage, and who, from 
his want of natural parts, is incapable of being in- 
formed or inſtructed by any other; and ſuch an idiot 


cannot, at any time, make a Will or Teſtament, nor 
diſpoſe either of his lands or goods. 


Perſons who are grown childiſh, either through 5 


old age or any infirmity or diſtemper, are, during the 


continuance of ſuch incapacity, diſabled from mak- 
ing a Will; on the ſame principles as the idiots or 
natural fools juſt mentioned. . 

Mad folks, or Lunatics, during the time of their 


madneſs, cannot make a Will or Teſtament, nor 
_ diſpoſe of any thing thereby, and that for the moſt 


forcible of all reaſons, their utter incapacity of 
knowing what they are doing; and it is a principle 
of law, that in making of Wills, integrity, ſound- 
neſs, and perfectneſs of mind, are abſolutely requiſite, 


the health of the body merely not being regarded. 


Yet if ſuch mad perſons have lucid (that is, clear 
or calm) intervals of reaſon, then during the time 
of ſuch intervals, if they are fully poſſeſſed of a ſound 


and diſpoſing memory and underſtanding, they may 
make their Wills, which will be good in law. 


Every 


= CE WW 
Every perſon, however, is preſumed to be of 
perfect mind and memory, unleſs the contrary is 
proved ; and therefore, if any one attempts to call 
in queſtion or overthrow the Will, on account of any 
ſuppoſed madneſs, or want of memory, in the teſtator, 
he muſt prove ſuch impediment to have exiſted pre- 
vious to the date of the Will: but people of mean 
underſtanding and capacities, neither of the wiſe ſort 
nor of the fooliſh, but indifferent betwixt both, even 
though they rather incline to the fooliſh ſort, are not 
hindered from making their Wills. The aw will 
not ſcrutinize into the depth of a man's capacity, 
particularly after his death, if he was able to conduct 
himſelf reaſonably in the common courſe of lift, as it 
might be opening a wide door to ſupport pretenſions 
of Fand or impoſition on the teſtator. 5 
He who is overcome with drink is equally inca- 
pable of uſing his reaſon, during his drunkenneſs, as 
a madman; and therefore, if he makes his Will at that 
time, it is void inlaw. CE wm: 
Perſons born blind, deaf, and dumb, are inca- 
ble of making a Will, as they want the common 
inlets of underſtanding, and are incapable of having 
any defire of bequeathing or obtaining any know- 
| ledge with reſpect to property, or the Jiſpolal of it, 
and are in as helpleſs and ignorant a fituation as 
idiots themſelves ; and even thoſe who are only deaf 
and dumb by nature, cannot make any Will, unleſs 
it very manifeſtly appears, by ftrong and . 
proofs, that ſuch perſons underſtand what a Wil 
means, and that they have a deſire to make a Will; 
for if they are poſſeſſed of ſuch underſtanding, and 
deſire, then they may, by ſigns and tokens, declare 
their intentions. 7 
A blind perſon may make a nuncupative or verbal 
Will, by declaring his intentions before 8 
. 1 8 3 number 
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number of witneſſes, and he may alſo make a Will 
in writing, provided the Will be read to him before 
witneſſes, and in their preſence acknowledged by 
him for his laſt Will; but if a writing ſhould be de- 


read, acknowledged the ſame for his Will, this would 
not be ſufficient; for it might happen, that if he 
had heard the ſame read, he would not have acknow- 
ledged it for his Will. The beſt and moſt fure way, 
therefore, in ſuch a caſe, is, that the Will be read 
over to the teſtator, and approved by him, in the 
preſence of all the ſubſcribing witneſſes; and al- 
though the law of England does not expreſsly require 
this regulation, in reſpect to the Will of blind per- 

ſons, yet a court of juſtice will demand ſatis factory 
proof of ſome kind that the identical Will was read 


witneſſes; it is therefore good policy to let all the 
ſubſcribing witneſſes be preſent at the reading over 


more likely in ſuch extraordinary circumſtances, 
they will be moſt capable of affording compleat ſatiſ- 
faction to the minds of a judge and jury. 

The above precautions, neceſſary for authenticating 
a blind man's Will, ſeem in like degree requiſite in 
the caſe of a perſon who cannot read ; for though 
the law, in other caſes, may preſume that the perſon 
who executes a Will knows and approves the con- 
tents of it, yet that preſumption will ceaſe where, 
through defect of education, he cannot read, or is 
by ſickneſs incapacitated to read the Will at that 
time. : 

$ 3. Unper the ſecond head of perſons diſabled 
from making a Will, are thoſe who have not ſuf- 
ficient liberty and free will ; and here I ſhall firſt 
mention married women. 


8 AMR. 


livered to a blind man, and he, not hearing the ſame 


over to him, though it was not in the preſence of the 


ſuch a Will, as in caſe of any diſpute, which may be 
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A MARRIED WOMAN (in law called a feme covert, 


| which means a woman covered or protected by her 


huſband) is reſtrained and prevented from deviſing 


any land or real eſtate whatſoever ; being 1 


excepted out of the act of 34 and 35 H. 8. c. 5. en- 
abling other perſons to diſpoſe of their TE and 
— , by Will; ; and ſhe cannot make any Will, 
even of goods or perſonal eſtate, without the licence 
or conſent of her huſband : becauſe. by the law, as 
ſoon as a man and woman are married, all the 8 
and perſonal eſtate, of what nature fever, which the 
wife had at the time of the marriage, or may acquire 


after, belong to the huſband, by force of the mar- 


riage, which impowers him to make ſuch part of 


them his own as are not abſolutely veſted in him 


immediately by the marriage; and therefore it would 
be an inconſiſtency ' in the law to give her power of 


defeating that rule, by bequeathing thoſe goods and 


Chattels to her. 


If a woman makes a Will, and afterwards marries, 


and dies during the life of her huſband, yet being 
at the time ofher death incapable by law of 2 


becauſe her huſband is then living, the Will is voi 
for it is neceſſary, in order to make her Will of 


force in law, that ſhe had ability to make a Will; 


not only at the time of making thereof, when the Will 


received its being, but alſo at the time of her death, 
at which time only any Will can receive its ſtrength 
and confirmation. And if a wife ſurvives her huſ- 
band, a Will made during the marriage is not good; 


| becauſe ſhe is, during ſuch time, by law reſtrained 
from making any Will : but if a Will is made du- 
ring the marriage, and ſhe ſurvives her huſband, and 


approves and confirms the Will after his death, in 
this caſe it will be good, by reaſon of her new con- 
ſent or new declaration of her Will; for then it is, 


as It were, a new Will, as has been before men- 


tioned 


(5% }. 1 
tioned on another occaſion. A caſe may alſo hap- 
pen where a woman makes her Will, and afterwards 
' marries and ſurvives her huſband, and dies a widow, 
leaving ſuch Will made before her marriage. There 
is very high authority for ſaying, and it has in 
one inſtance been determined, that though ſhe 
was able in law to make a Will, both at the time 
of the execution of it and at her death, yet ſuch 
Will ſhall not be good or valid in law, without a 
republication, it- having been once abſolutely re- 
voked and entirely made void by the marriage. 
Although a married woman is ſo entirely under 
the power of her huſband, that ſhe cannot make 
what in propriety of ſpeech is called a Will, yet ſhe 
may, with the conſent of her huſband, make what is 
termed an Appointment, and which, like a Will, does 
Not take effect till her death, and may be altered or 
revoked during her life; and the uſual way in ſuch 
caſes is for. the intended huſband to enter into mar- 
riage articles, or a bond, before marriage, in a ſuf- 
_ ficient penalty conditioned, to permit his wife to 
make a Will, and to diſpoſe of money or legacies to 
a certain value, and to pay what ſhe ſhall appoint, 
not exceeding ſuch value; and in that caſe, 1t after 
the marriage, and during it, ſhe makes any writing, 
purporting to be her Will, and diſpoſes of legacies to 
the value agreed on, though in ſtrictneſs of law ſhe 
cannot make a Will, without her huſband, but only 
ſomething like a Will, yet this ſhall be good as an Ap- 
pointment, and the huſband is bound by his bond, 
agreement, or covenant, to allow the execution of it. 
And it has lately been determined, that this Will, or 
Appointment, ought tobe proved in the ſpiritual court. 
To the above general rules there are alſo ſome few 
other exceptions. TS 
The Queen-Conſort is exempted from theſe re- 
ſtrictions, and ſhe may diſpoſe of her goods and 
| C. 2 perſonal 


( 20 ) 
_ perſonal eſtate by Will, without the confent of her 
lord. 
If a muryied woman is exccutrix to ſome other 
ſon, and in that right has goods and chattels, theſe 
do not become the property of the huſband by mar- 
riage, becauſe ſhe has them not for her own uſe, but 
as repreſenting the perſon of another, and therefore, 
in this caſe, ſhe may, for the continuation of the exe- 
cutorſhip only, and for no other purpoſe, make an 
executor, and conſequently a Will, without the con- 
ſent of her huſband; but ſhe cannot either in her life 
time, or by her Will, diſpoſe of the goods which ſhe 
is thus poſſeſſed of in right of another, any otherwiſe 
than as by law ſhe is required to do as executrix. 

If a married woman has any pin-money, or ſepa- 


rate maintenance, it has been determined that ſhe 


may diſpoſe of any ſavings made by her out of the 
fame by Will, without the controul of her huſband, 

and that the Will ſhall be good. 

- Another remarkable exception is in favour of a 
married woman, whoſe hufband is baniſhed for his 
life by act of parliament ; for ſhe may make a Will, 
and act in every thing as if ſhe was unmarried, Or as 
if the huſband was dead. 5 

As to debts due to the wife, and bonds or other 
perſonal ſecurities for money which were hers before 
marriage, though the huſband may make them his 
own when he pleaſes, yet the wife may, by his con- 
Tent, make a Will and deviſe them, and this is pro- 
perly a Will in law, and ought to be proved in the 
ſpiritual court. 

To this head of want of free-will may be alſo re- 
ferred the following directions : 
© A Will will be ſet aſide which is made by a per- 

ſon in conſequence of any threats made uſe of to 
him, whereby he is induced, through fear of any 


injury, to make ſuch a Will as he would not other- 
. 5 wiſe 


tm 1 


with have wiſhed to do; and as to this, no certain 


rule can be laid down; bat it is left to the difcretion 


of the court to determine upon the particular cir- 
cumſtances of the caſe, whether or no ſuch perſons 
could be ſuppoſed to have a free will in the diſpoſing . 
of their eſtates, and the judge will, on ſuch an occa- 
ſion, not only conſider the quality of the threats, but 
alſo the perſons as well threatening as threatened ; 
in the perſon threatening, his power and diſpoſition ; 


and in the perſon threatened, the ſex, age, courage, 


puſillanimity, and the like. But if after making 


the Will, when there is no cauſe of fear, the maker 
of it ratifies and confirms it, it will be good in 


law. 

If a man makes a Will in his ſickneſs, at the 
over-importunity. of his wife, contrary to his own 
wiſhes and deſires, and merely that he may be quiet, 
this is a Will made by reſtraint, and ſhall not be 


good. 


The ſpiritual or ecclefiaſtical court has juriſdiction 


of fraud or deception relating to a Will of perſonal 


eſtate, and can examine the parties by allegation 
concerning ſuch fraud and deceit ; and if the Will 


was falſely read to the teſtator, 1 it is not his 


Will; but in the caſe of a real eſtate, a Will cannot 
be ſet aſide even by a court of equity, for fraud or 


impoſition, but muſt be tried at law on the queſtion, 


whether the teſtator did or did not in fact deviſe, the 
fraud or impoſition in this caſe being a matter pro- 


per for a jury to enquire into, 


$4. Taz THIRD KIND of diſability ariſes from the 
criminal conduct of the parties. 

A TRAITOR lawfully convicted of high treaſon, by 
verdict; confeſſion, outlawry, or otherwiſe ; befides 
the loſs. of his life, ſhall ſorfeit to the king all his 


e and chattels, and all ſuch lands and freehold 


C3 property 


( 22 ) . 
property as he ſhall have at the time of his commit- 
ting ſuch treaſon, or at any time after; and ſo con- 
ſequently is unable to diſpoſe of any thing by Will: 
and traitors are not only deprived of the privilege of 
making any kind of laſt Will, from the time of their 
being convicted and found guilty, but any Will 
made before, does, by reaſon of ſuch conviction, 
become void, in reſpect both of goods and lands. 
But if any perſon convicted of treaſon obtain the 
king's pardon, he is thereby reſtored to his former 
eſtate, and may make his Will as if he had not 
been convicted; or if he had made any before his 
conviction and condemnation, ſuch Will, by rea- 
fon of the pardon, recovers its former force and 


+ a | 


A Felon, lawfully convicted, cannot make any Will, 
or other diſpoſition of any goods or lands, becauſe 
the law has diſpoſed thereof already ; all his goods. 
being forfeited to the king, and who is to hold 
his Freehold eſtate for a year and a day after his 
death, when it is forfeited to the chief lord of the 
fee; ſo that it cannot be in the power of the felon 
to deviſe it. But in this caſe alſo, a pardon reſtores. 
him to his former eſtate and capacity of making 
a Will. | Tp 
If a perſon is indicted for felony, and on his ar- 
raignment will not anſwer or put himſelf on his trial, 
but ſtands mute, he was by the common law to re- 
ceive the puniſhment called in law, the peine fort et 
dure, that is to be preſſed to death; but now, by a 
ſtatute made in the preſent king's reign, the ſtand- 
ing mute in caſes of felony, as well as formerly in 
caſes of high treaſon, and in offences /e/s than felony, 
as petty larceny, and all miſdemeanors, is equal to 
conviction, and the perſon indicted ſhall be found. 
gully which in the caſe of high treaſon has the 
ame effect, as to the forfeiture of his lands, and in 

4 5 felony 
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by BF, 3 
felony of his goods, and to every other purpoſe, as if 
he had put himſelf on his trial, and been found guilty 
by the ſtrongeſt evidence. N 

If a man wilfully kills himſelf, in which caſe he is 
in law called a /e de ſe, his Will, if he made any, 
is void, both as to the appointment of an executor, 
and alſo with reſpect to any legacy or bequeſt of 
goods, for they are forfeited by the very act and 
manner of his death; but any deviſe of land 
made by him is good, as that is not ſubjected to any 

forfeiture. . N | 
An outlawed perſon is not only out of the king's 
protection and out of the aid of the law, but alfo all 
his goods and chatrels are forfeited to the king, by 
means of the outlawry, although it ſhould only be 

for debt; and even though the action in which he is 
outlawed is not juſt, nevertheleſs his goods and 
chattels are forfeited, by reaſon of his contempt in 
not appearing ; and therefore he that is outlawed 
cannot make his Will of his goods ſo forfeited. But 
a man outlawed for debt, or in any other perſonal 
action, may in ſome caſes make executors; for he 
may have debts upon contract, which are not for- 
feited to the king, and thoſe executors may have a 
_ writ of error to reverſe his outlawry. | 

It is the better opinion, that an excommunicated 
perſon may make a Will, though ſome diſputes have 
| heretofore ariſen as to the effect, of what is called the 
greater and leſſer excommunication ; but theſe nice- 
ties are nearly put an end to, by the unuſualneſs of 
the caſe ever happening at this time. 

With reſpect, however, to the Wills of traitors, 
| felons, outlaws, &c. though they are void as far as 

concerns the king, or the lord who is entitled to the 
forfeiture of their lands or goods, yet the Will is of 
force againſt the teſtator and his repreſentatives, and 

all other perſons whatever ; ſo that if the king or the 
| 1 „„ lord 
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lord pardons the forfeiture, the Will i is ſuffered to 5 | 


take effect. | 

Formerly Papiſts were 3 ſeveral diſabilities, 
both as to the purchaſing lands and taking them by 
deſcent. or deviſe; but thoſe are now done away, 
and Papiſts rendered capable of purchaſing and de- 
viſing lands, and taking them by deſcent, purchaſe, 
and deviſe, on taking the oath preſcribed to them by 


the act of the 18th Geo. 3. c. 60. and which is gene- 


rally complied with, to the great credit both of the 
Proteſtants and Papiſts; the latter of whom were 


alſo relieved from many other diſabilities, by the act 
of the "= Pes, 3. 6 32. 
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CHAP. III. 


$ 1. What may be diſpoſed of b Will—Cuftoms reftraining the 
Deviſe of perſonal Eftate aboliſhed. A TY 

$ 2. Landi—Di/po/ition of Landi to charitable Uſes, how refrained. 

§ 3. Eftates for another's Lift—Mortgages= Advowſons. : 

I 4. Lands agreed for and not conveyed. | 

5. Leaſes —Debts, and Securities for Money. 

$ 6. What the Teftator has not, ES | = 

8 err we , what they are, and how hindered from making 

| a 7 tte | 5 

C 8. Corn growing. 8 

I 9- Executors and Adminiſtrators. 

§ 10. Wife's Property, 


© 11. Land acguired after the Will made.” x 


En, Auncunry there were in different parts of 


the kingdom, and particularly in Wales, and in the 


Province of York, and in London, ſeveral cuſtoms, 


the remains of the old common law, which prevented 


_ perſons from aa e of more than the one third 
8 


part of their g and perſonal property: and this 
reſtraint continued till very modern times, when, in 


order to favour the power of bequeathing, and to 


reduce the whole kingdom to the ſame ſtandard, three 
acts of parliament have been provided (one 4 & 5 


William and Mary, c. 2. explained by 2 and 3of 


Anne, 


| 0 26 15 
Ame, c. 5. thr the province of Vork; another / & 8 
Will. 3. c. 38. for Wales; and a third 11 Geo. 1. c. 
18. § 17. for London;) whereby all perſons within 
thoſe diſtricts, and liable to thoſe cuſtoms, are en- 
abled to diſpoſe of all their money and other per- 

ſonal eſtate by Will, and the claims of the widows, 
children, and other relations, to the contrary, un- 
der pretence of the cuſtom, are totally barred. Thus 
1s the old common law, reſtraining deviſes, and the 
cuſtoms in thoſe places which were the relics of it, 


entirely aboliſhed throughout all the kingdom of 
England; and a man may give the whole of his goods, 


by Will, as freely as he formerly could his third part, 
in diſpoſing of ch, he was bound by the cuſtom 
of many places to remember his lord and the church, 


by leaving them his two beſt chattels, and afterwards | 


he was left at his own liberty to bequeath the re- 
mainder as he pleaſed : Theſe cuſtoms, however, as 
far as they reſpect the diſtribution of a perſon's goods 
who dies without any Will, ſtill remain in force; as 
| ſhall be taken more particular notice of hereafter. 


§ 2. By the common law, from the time of the 
conqueſt till the 32d year of Henry VIII. no perſons 


could diſpoſe of that lands by Will, on account of 


the particular tenures by which eſtates were held 
during that period; but after that time the acts 
mentioned in a former chapter were made, empow- 
ering every perſon who had the fee ſimple, or ab- 


ſolute property, in any lands or tenements, to diſpoſe. 


of the greater part of them; and by means of another 


act, un 2 Carb 12. . 28. which took away the reaſon 
of the former reſtrictions, by altering the tenures 


of eſtates) every perſon is now enabled to diſpoſe of 
the whole of his freebold lands, in which he has the 


fee ſimple or abſolute property, by Will, to any 


other perſons, but not to o companies or corporations. 
3 
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Copyhold lands paſs by a particular mode of ſur- 
render to the uſe of the Will according to the dif- 
ferent cuſtom of the ſeveral manors of which they 
are holden. Es £2 

In order to prevent any impoſition in reſpec to 
the diſpoſal of lands to charitable uſes, which might 
ariſe in a teſtator's laſt hours, and in ſome meaſure 
from juſt political principles to reſtrain deviſes in 
mortmain, or the too great accumulation of land in 
hands where it lies dead, and not ſubject to change 
poſſeſſors, it is provided by the act of 9 Geo. 2. c. 36. 
that no lands or tenements whatſoever, nor any 
money, or ſecurities for money, or other perſonal 


eſtate whatever, directed to be laid out in the pur- 


chaſe of land, ſhall be given to or ſettled upon any 
perſons or corporations in truſt, or for the benefit of, 


or charged with, any charitable uſes, unleſs ſuch gift 
is made by deed indented, executed in the preſence 


of two witneſſes, twelve months at leaſt before the 
death of the giver of ſuch land or money; except it 
conſiſts of ſtocks in the public funds, to be laid out 
in land, in which caſe the ſtock muſt be transferred 
ſix months before the giver's death; and which deed 


- muſt be inrolled, within ſix months after the exe- 


cution, in the high court of Chancery, and the gift 
muſt be made to take effect immediately, for the be- 
nefit of the charity intended, and muſt be without 
the power of revocation. By this act all other gifts 
made to theſe purpoſes are declared void ; therefore 


no deviſe can be made by any laſt Will or Teſtamenr, 


of land, or money to be laid out in land, for cha- 


ritable uſes, except to the two univerſities of Oxford _ 


and Cambridge, or to any of the colleges there; or to 
the colleges or ſchools of Eton, Winchefter, and Weſt 
minſter, for the ſupport of the ſcholars only at thoſe 


ſchools, which are cxpreſsly excepted out of the pro- 


viſions. 


( a8 3 


viſions of the at; and which does not extend to 


Scotland. 


$3. Wuaurre a man holds land for the term of 


another perſon's life, he is ſaid in law to have an 
eſtate pour autre vie; and if he dies before the perſon 
for whoſe life he holds the ſame, he may (by 29 Car. 


2. c. 3. before mentioned) deviſe the ſame by Will 


ah A” 


in writing, executed in the preſence of three witneſſes, 
and ſubſcribed by them in his preſence; ſuch an 
eſtate being conſidered as a freehold. 

If any one has money owing to him on mortgage, 


he may deviſe this money to be paid when it be- 


. 
4 


comes due. 


A perſon may deviſe by his Will the right of pre- 


ſenting to the next avoidance, or the inheritance of 


an advowſon of a benefice;* and if ſuch deviſe is 


made by an incumbent or parſon of any church, to 
whom the inheritance of the ad vowſon of that church 
belongs, it is good, though he 1s the incumbent or 

arſon of the church when he dies; for though the 
Will has no effect but by the death of the teſtator, 
yet it has a beginning in his life time; and the diſ- 
poſition and bequeſt will be good allo, if he appoints 
by his Will who ſhall be preſented to the church by 


the executors, or that one executor ſhall preſent the 


other, or that his executors ſhall grant the advowſon 


to any particular perſon, This caſe being diſtin- 


guiſhed and excepted from the general rule as to ad- 


you ſons, which are by law forbidden to be diſpoſed 


In the former caſe, where only the next avoidance is diſpoſed of, 
fo witneſſes would be ſufficient to the Will, that being part of his 

rſonal eſtate; but if he diſpoſes of the he inheritance of the ad- 
vowſon, there muſt be three witneſſes, the inheritance being part of 
- bis real eſtate, and ſubject to the ſame rules as land. | : 
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( 29 ) 
of while there is no incumbent, and the church is. 
empty, in order to reſtrain the corrupt and wicked 
practice of ſimony. 


$ 4. Ir a man has agreed to purchaſe an eſtate, 


and the buyer and ſeller enter into articles for the 


purchaſe, and the buyer dies, having by his Will de- 
viſed the land ſo agreed to be purchaſed, before any 
deed. to convey the ſame is made to him, yet the land 
will, by force of equity, go to whomever he may 


have deviſed it by his Will, he having a right ſo to do, 
and to recover the land; the ſeller only ſtanding as 


truſtee for him, and whom he ſhould appoint, till a 


regular conveyance be executed. 


$ 5. ALxasE for any number of years, determin- 


able upon a life or lives, that is, if ſuch or ſuch per- 


ſons live ſo long, or a leaſe for 500 or 1000 years, or 
any other term abſolute, may be giv en and diſpoſed 
of by Will, and arc part of a man's per/onal eſtate. 
Where one by his laſt Will bequeaths any debt 
due to him, or any bond or other perſonal ſecurity 
for money belonging to him, the legacy is good and 
effectual in law, and may be recovered by him to 
whom it is given in two methods. Firſt, either if 
the teſtator makes him executor of that particular 
debt or ſecurity bequeathed him, then he may, as 
executor thereof, commence an action in his-own 
name, and recover the ſame to his own uſe, againſt 
him from whom it was due; or if he is not made 


. executor of that debt or ſecurity, he may ſummon 
the executor appointed in the Will in the eccleſi- 
aſtical court, and compel him either to ſue for that 


debt, and upon recovery and payment thereof, to pay 
It over to him; or elſe to make a letter of attorney to 
him for the recovery of it, in the executor's name, 
to his own uſe. - 

$6. Ie 
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86. * a perſon deviſes to another a horſe or a yoke 


of oxen, the legacy is good in law, though the teſtator 
may have no horſe or ox of his own, either at the time 
of his death or making his Will; and in theſe kind of 
legacies the rule is, that if the words of the deviſe 


are directed to the perſon to whom the legacy is 
given, as, © I will that John Mills ſhall have a horſe,” 


the choice of the horſe belongs to John Mills; but 


if the words are directed to the executor, as, I will 


that my executor give to John Mills a horſe, the 


choice belongs to the executor; and it is always to 


be obſerved, that both the executor and the legatee 
(the perſon to whom the legacy is given) ſhould be 
adi in their choice, that the legatee may not 


chooſe a horſe of too great W or the executor one 


of too little. 

An eſtate depending upon a Genie may be 
deviſed; as where John leaves an eſtate to Thomas 
and his iſſue, and in caſe Thomas dies without iſſue 
then to Robert: Robert may deviſe this contingent 
intereſt to whom he pleaſes, if he happens to die 
before the contingency takes place; or bene it is 
prevented from doing ſo. ; 

$7. Ir two perſons obtain an eſtate by purchaſe, 
and hold by one and the ſame title, they are called 


Joint-tenants, and poſſeſs the land jointly, each of 


them, as the law expreſſes it, by the half and the 


whole; that is, there is no diſtinction between them, 


each being equally entitled to the eſtate, and duri 
their joint lives to half the profits. When one of 
ſuch joint-tenants dies, he who outlives the other 


ſhall have the whole of the land; and if one of them, 


during his life-time, deviſes his ſhare in the land, 


and dies, this deviſe will not be good, and the per- 


ſon to whom the joint-tenant has deviſed his ſhare 
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takes nothing, becauſe the deviſe does not take m_ 
"4 - 


the corn, If a man thus poſſeſſed of lands in right 


„ 


till after the death of the joint- tenant, and then the 


ſurvivor takes the whole land by a prior title, that is 
to ſay, the deed of purchaſe. . 
But by the cuſtom of the city of London, a joint- 


tenant may deviſe what belongs to him, and no 


other act is neceſſary to give the perſon to whom the 
land is deviſed, the ſame title as he himſelf had; 
but he ſhall take the land by the deviſe in any man- 
ner the joint-tenant may direct; but in other caſes, 
if one joint-tenant makes a Will, and deviſes his ſhare 
in the lands, if he dies before the other joint-tenant 
it will not be good, but if he outlives the other 
Joint-tenant the deviſe may by a republication be 
made good for the whole eſtate, becauſe he has the 
whole by ſurvivorſhip. - 


$ 8. By an act of 20 H. 3. c. 2. widows may be- 
queath the crop of their ground, as well of their dowers 
(of which lands they are called tenants in dower) 
as of their other lands and tenements; and by 28 


H. 8. c. 11. if the parſon or incumbent of a living, 


before his death has cauſed any of his glebe lands to | 


be manured and ſown at his own expence, with any 


corn or grain, he may by his Will-deviſe ſuch corn, 
and all the profit of it, growing on the glebe land 
ſo manured and ſown: and if a man is poſſeſſed of 
land for the term of his life only, and the land after 
his death deſcends to his heir, yet he may deviſe the 
corn growing on the land at the time of his death, 


away from the heir, to ſome other perſon ; although 
he has it not in his power to deviſe the land whereon 


a 


Where a man has lands in right of his wife, and 


ſows them with corn, he may deviſe the corn grow- 


ing on the lands at his death, the deviſe is good, and 
the wife, though entitled to the land, ſhall not have 


. of 


„ 

of his wife, lets them to another who ſows the 
ground, and afterwards the wife dies, the corn not 
being ripe, yet in this caſe the perſon to whom the 


lands were let is entitled to the corn, and may de- 


viſe it notwithſtanding his eſtate and intereſt in the 
land is determined. 


Whenever a man marries a woman poſſeſſed of 


freehold lands, if he ever has any child by her, male 


or female, born alive, though it does not live to grow 


up, and he ſurvives his wife, he is by the law of 
England entitled to the profits of thoſe lands during 
his life, and is called Tenant by the curteſy. And if 


while he is thus Tenant by the curteſy he ſows theſe 


lands, he may deviſe the corn growing on them at 


the time of his death, as well as the corn growing 


on his other lands, though he cannot diſpoſe of the 
lands at all, by will or otherwiſe. 

In caſes where a man's real eſtate is ſo ſettled that 
he cannot deviſe it by Will, he cannot deviſe any 


thing which ought to deſcend to the heir, or which 
is affixed and belongs to the frechold, as the trees 
growing on the land, or the windows, doors, and 


wainſcots of a houſe; and if there are any valuable 


- moveables, furniture, or pictures, in a houſe, that 


have by cuſtom gone with the houſe from heir to 
heir, and he is prevented by ſettlement from deviſin 
the houſe, he is alſo prevented from deviſing theſe 
moveables; which obtain in law the name of heir- 
looms, as belonging to the heir. 


$9. Ax exccutor or adminiſtrator cannot deviſe 


thoſe goods which he has as executor or adminiſtra= 


tor, and which belong to the perſon to whom he is 
executor or adminiſtrator ; but the ſame muſt be ap- 
plicd in payment of that perſon” s debts, and diſtri- 
buted in a due courſe of law. The executor or ad- 
miniſtrator having theſe Lana only for ſuch par- 
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ticular purpoſes, and not.to their own abſolute ule. 


Nor can a huſband deviſe any effects which his wife 
has as executrix, for the like reaſon. = 


| § 10. ALTHoucn, as has been already ſtated, the 


' perſonal eſtate of the wife becomes the property of the 


huſband immediately on marriage, as he is thereby 


enabled to make all debts due to her, and bonds 


for money given her before marriage, his own, yet 
unleſs he recovers ſuch debts during the marriage, 


and renews the bonds, and takes them in his own 
name, he has not ſuch-an abſolute intereſt in them 


as to be able to deviſe them by his Will, but they 


will, after his death, again become the property of 
the wife; or if he ſurvives his wife, not havi 


taken theſe neceſſary ſteps to make this part of her 


perſonal eſtate his own, he may take out adminiſtra- 
tion to her, and will by that means become abſolutely 


entitled to and poſſeſſed of them. But if a woman's 


fortune, or any part of it, conſiſted in bonds given 
her before marriage, and the huſband on the mar- 
riage makes a ſettlement on her in conſideration of 
ſuch fortune; notwithſtanding the bonds are not re- 


newed during the marriage, yet the huſband will be 


entitled to them, being in this caſe conſidered as a 
purchaſer for a valuable conſideration, and he may 


deviſe them by his Will, and they ſhall go to his 
executor, even though the wife ſhould ſurvive him. 


$11. A Man cannot: by his Will deviſe lande 


which he ſhall acquire after making his Will; the 


Will only operating on ſuch lands as he is poſſeſſed 
of at the time of publiſhing it. And though a man 


does by expreſs words in his Will give to another all 


the lands which he ſhall have at the time of his 
death, yet this deviſe will be good only as to ſuch 
lands as he had at the time of making the Will; and 

" any 


0: 06:3 5 
any lands, either freehold or copyhold, purchaſed 
aſterwards, will not paſs by it, but go to the heir at 
law, unleſs the Will is republiſhed. Burt where a 
man is entitled to an eſtate in reverſion, expectant on 
the determination of another perſon's life, who holds 
the lands for his life, or in tail, he may by his Will 
diſpoſe of this; and if the tenant in tail or for life 
dies during the life time of the Teſtator, ſuch lands 
which will then come to his poſſeſſion will paſs 
without any republication: of his Will; the rever- 
fion at the time of the making the deviſe being a 
certain preſent intereſt, though it was to take place 
in future. As to money and perſonal eſtate, the rule 
is different, theſe being continually fluctuating and 
uncertain: And for a further explanation of the 
reaſons of theſe rules, ſee before, c. 1. p. 2. and g 6. 
alſo Appendix, No. III. N „ 
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6 I. I. has been already, in the former SR "Os 
chapters, explained by what acts of parliament per- 
ſons are enabled to 3 their Wills of lands, and 
the forms neceſſary thereto. This and the following 
chapter ſhall be dedicated to the conſideration of the 
different modes of deviſing and ſettling lands; and 
for that purpoſe a few explanations may be in the 
firſt place neceſſary for the more clear comprehun- 
ſion of what follows: 

Buy the word lands, in its moſt extenſive ſenſe, 
people in general underſtand all manner of eſtates 
whatever, whether freehold, leaſehold, or copyhold ; 

but the law diſtinguiſhes materially between them. 
Lands in which a man has a freehold are conſidered 
as real eſtate, while leaſehold lands make a part of 
his perſonal eſtate, and they, as well as copyhold 


5 lands, of which more ſhall be ſaid hereafter, may be 
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diſpoſed of by the ſame kind of Will as his money 
and goods. And hence ariſes the neceſſity of un- 
derſtanding what is meant by thoſe terms of law, 
ſo continually and unavoidably made uſe of through- 
out this work. 


5 2. 8 lands, then, are either, firſt, ſuch 


as a man is poſſeſſed of the whole property in, and 


which eſtate is in law called a fee-ſimple, being the 
higheſt and beſt eſtate a man can poſſibly gain, as 


he may diſpoſe of it to whom he pleaſes, either in 
his life time, or by his Will, under the regulations be- 


fore mentioned. Secondly, fuch lands as are intailed; 
that is to ſay, which after the death of the parent 


are intended to deſcend to his children; and this is 
called an eſtate in fee-tail ; but to which lands the 
father can in his life time acquire an abſolute right, 
as much as if he had originally the fee-ſimple in 
them, by certain modes of conveyance, and thus 
procure a title to diſpoſe of them by Will, in preju- 
dice of his heirs. Thirdly, Such lands as are held 
for the term of another perſon's life, which alſo are 
confidered as freehold, and which in the laſt chapter 

[$3- P. 28. ] were mentioned to be deviſable by Will, 
i the perſon for whoſe life they are held (who is 


called the ceſui que vie) ſurvives the perſon poſſeſſing 


the lands under that title. Fourthly, Such as a man 


has an eſtate in for his own life, and over theſe he 
can have no power by his Will, (except as before 


mentioned in the caſe of corn growing on them,) 
the land being then to go to ſome other perſon: 
But ſuch an eſtate is a freehold, and is by the law 
of England conſidered as of an higher nature than a 
leaſehold intereſt for any term of years, how long 
foever, even though it may be for 500 or 1000 
years. There are alſo ſome other eſtates for life, as 

tenant by the curteſy, and tenant in dower, * 

= 
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Jefined, pa. 3r, 32.] but not at preſent . to 


be further explained, as, like the laſt mentioned, 
they ceaſe on the death of the poſſeſſor, and cannot 


be deviſed by Will. 


. Having 1 ſettled the Andi between 
freehold and other lands, we will now proceed to de- 
liver ſome plain information to regulate the diſpoſal 
of them. And for this purpoſe it is to be enquired, 
firſt, what rules are to be obſerved in the con- 


ſtruction of Wills and Teſtaments. Secondly, What 


words in a Will give a fee-ſimple, or the entire 
property in a freehold eſtate to a man ; and what 
the law implies from certain particular forms of 


| bequeſts. Thirdly, What words in a Will beſtow 


an eſtate-tail on a man; that is, an eſtate to him 
and his children, but which i is liable to be barred or 
prevented by his act; and what words give an eſtate 
for life. Fourthly, How far the law allows a man 


to diſpoſe of his lands by Will to ſeveral perſons, 


one after another, in caſe of dying without heirs ; 
and of deviſing to fathers, for their lives only, and 


_after their deaths to their children, without creating 


an eſtate-tail. And here, as we ſhall be led into 
the moſt difficult part of the Law of Wills, as to 
lands, ſome endeavour will be made to explain the 
nature of executory deviſes, being a bequeſt or limi- 


tation of a future intereſt, not to take place immedi- 
| ately on the death of the teſtator, but ro be executed. 
only at a time and under circumſtances appointed by 


the Will; which diſpoſition the law admits in favour 


of a Will, though it does not allow it in other con- 


veyances. A few words will be ſaid on the learning 
of contingent remainders, or, as they may be called, 
chance eftates ; that is, ſuch as may or may not take 


effect, according as certain events do or do not ha 
pen. Fifthly, Of the giving a perſon by Will land 
for a term of years, or other uncertain intereſt. — 


24 | Sixthly, 


. : 8 . 
Sixthly, How far theſe rules, as to the diſpoſition of 


freehold eſtates, apply to leaſehold and copyhold 


lands. 


I. 54. In the conſtruction of Wills it is an ĩnvarĩ- 
able rule, that a deviſe muſt be moſt favourably ex- 


pounded, to purſue if poſſible the Will of the teſta= 


tor, who, for want of advice or learning, may have 
omitted the legal and proper phraſes: Therefore 
many times the law diſpenſes with the want of thoſe 
words in Wills which are abſolutely requiſite in all 
other inſtruments. And thus the fee-ſimple of, or 
entire property in, land may be conveyed by Will, 
without ufing thoſe words of inheritance, and an 
eſtate-tail may be given without the words of pro- 


creation, which are neceſſary to create thoſe eſtates 
by deed; the intent of the deviſor ſupplying that 


defect. And hence where a title depends upon the 
words of a Will, any diſpute relative to it is as pro- 
perly determinable in Chancery, by a court of equity, 
as before a judge and jury ; there being no diftinction 


between the rules of law and equity herein; for the 


Will is conſtrued in each court with equal favour 
and benignity, and expounded on its own particular 
circumſtances, connected with and regulated by the 
general rules of law and equity. 5 


- 


The intention of the teſtator is ſaid by a great 
lawyer to be the pole ſtar to guide the judges in the 


expoſition of Wills; but though it is allowed to be 
thus conſidered, in order to explain the words of 


the Will, yet fuch intention muſt be collected from 


the Will itſelf, and not from any reports or evidence 


1 it: the courts having been at all times 


careful of admitting verbal teſtimony of any kind 
in reſpect to a Will; as it might be the means of 


much perjury and contrariety of evidence, which 


the legiſlature have now taken great pains to avoid 
in regard to Wills. And little credit being due to 
£ = a 
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( 39 ) ; 
any king that may have fallen from a man himſelf 
either before or after making his Will; it often ap- 

ring that inſinuations may be thrown out pur- 
ſely to miſlead thoſe who were intereſted i in the 
diſpoſal of his property. 

Notwithſtanding that Wills are thus 3 
favoured, yet where a perſon endeavours to make a 
ſettlement of his eſtate againſt the reaſon and policy 
of the common law, the judges are bound to reject 
it. And where a man by his Will makes no other 

diſpoſition of his land than the law itſelf would have 
done, had he not made any Will, there ſuch a Will 
is uſeleſs, and will be invalid. As if ! give land to 
my ſon and his heirs, or to John Mills and his 
heirs, and my ſon or John Mills is my heir at law, 
this is a void deviſe, and the perſon to whom the- 
land is given ſhall not take the land ander the Will, 
but by deſcent, being the better title, as if no Will 
had been made; for a deſcent ſtrengthens a title, 
_ away the entry of ſuch as may poſſibly have 
t to the eſtate: But he who has an eſtate by 
deviſe i is ſaid by law to be in by purchaſe; a worſe 
title than deſcent. If I give my land to my wite for 
life, and after her death to my ſon, who is my heir 
at law, or if I give it to my executors for a term of 
years, in order to pay my debts, and after the ex- 
ration of that term to my ſon; in both cafes he 

| ſhall not take the land by this deviſe, but by deſcent; 


as without ſuch direction in the Will the land would 


have come to him after the death of my wang or pay- 
ment of my debts. 
But if I by my Will create an eſtate: in my heir 
_ different from what he would have taken by law, 
there the deviſe ſhall he good, the quality of the 
eſtate being altered, and it being indeed not the 
fame eſtate as would have deſcended to him. As tf 
. Cy poſſeſſed of . fee-ſimple, give my ſon 
4 an 


= an eſtate-tail in thoſe lands, and aſter his death 
without iſſue deviſe it to another, here he ſhall take 


(a) 


by the Will, which confines his intereſt, and not 

deſcent, by which he would have been entitled to 
the fee-ſimple ; the intention of the teſtator being 
always to prevail: and here it is manifeſt that the 


ſon ſhall not have ſuch an eſtate as the law would 


have given him. Thoſe deviſes are alſo void and 
rejected where the words of the Will are ſo general 
and uncertain that no meaning can be collected 
from them. And therefore where a man by Will 
gives © al/ to his mother,” theſe general words will 
not pals lands to his mother; for ſince the heir at 
law has a plain and uncontroverted title, it would 


be ſevere and unreaſonable to ſet him aſide, unleſs 


the intention of the teſtator is evident from the 
Will; for that would be to ſet up and prefer a dark, 


and at beſt but a doubtful title, to a clear and cer- 


tain one. 

All deviſes that nid to introduce perpetuities, 
of which more ſhall be ſaid hereafter, are alſo 
void. 

If a man deviſes ind to the heir of John Williams, 
John being alive at the time of making the deviſe, 
and at the death of the teſtator, the heir of John 
ſhall take nothing by the deviſe; becauſe during 


the life of John he can have no heir ; and the deviſe 


being immediate to John's heir, if ſuch heir cannot 
take the land at the death of the teſtator, he ſhall 
never have it. 

So a deviſe of real eſtate to the heir of an alien i is 
void; becauſe an alien, according to the policy of 


the Engliſh law, can have no heir, either to inherit 


or to take by purchaſe. 


II. $5, Wnar words give a fee-fimple, « or "the 


whole eſtate and * in land; and herein of 


charging 


( 41 ) 
charging debts on land, and deviſes on truſt to pay 
debts, &c. 3 W 
If a man deviſes lands to another for ever, or in 
Feesſimple, or io him and his aſſigns for ever, or 10 
him and his; in all theſe caſes the fee-ſimple or 
whole eſtate paſſes by the Will: for it is evident, by 
the teſtator's intention, that the. gift ſhould continue 
beyond the life of the perſon deviſed to. So if one 
deviſes lands to another, ./o give, /ell, or do what be 
pleaſes with them, theſe words, by the intent of the 
-giver, convey the fee-ſimple; as does alſo a deviſe 
to one and bis blood; becauſe the blood runs through 
every branch of a family. A deviſe alſo to a man 
and his ſucceſſors carries a fee; for by the word ſuc- 
ceſſors is intended heirs, the heir ſucceeding to the 
Eo, | . 
John deviſes his land to Thomas, on condition 
that Thomas ſhall pay ſeveral ſums of money in 
groſs, (that is, all at once) and not ſaying out of the 
profits of the land. Thomas in this caſe ſhall have 
a fee-ſimple in the land, though all the ſums of 
money together which he is to pay do not amount 
to a year's rent of the land; for the deviſe ſhall be 
intended for his benefit: and if he was to have the 
land for his life only, he might die before he could 
receive the amount of the legacies out of the land, 4 
and conſequently be a loſer: for where there is a | 
ſum thus to be paid all at once and immediately, 
there the perſon to whom the land is deviſed ſhall 
have the whole of it, though the hm is not the 
value of the land, or near it. As if the land was 
100 acres, and Thomas was to pay only 10l. to the 
executors, he has a fee-ſimple : for the quantity of 
the ſum thus to be paid in gro/s is not material. 
But if a deviſe were to Thomas, paying ſo much, 
or ſuch ſums of money, out of the profits of the lands, 
there Thomas would take but an eſtate for his os 
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for though he takes the land charged with payment 
of the money, yet he is to pay no faſter than he re- 
ceives, and ſo he can be no loſer. | 

If I deviſe my land to Thomas, in conſideration 
that he will forgive and releaſe tro my executors 
100l. which I owe him, Thomas has a fee- ſimple in 
the land, upon his releaſing his demand on me; for 
the deviſe ſhall be intended for his benefit; and if 
he had no more than an eſtate for life, it might be 
determined before he could receive the 100l. out 


re 


of the land, which would be an injuſtice as well as a 
hardſhip. 2 - 
If one deviſes 1001. in legacies to different per- 
ſons, and directs them to be paid within a year, out 
of land worth fol. a year, and then deviſes the land 
to another, he to whom it is deviſed ſhall have the 
land in fee-ſimple; for though the deviſe is not 
made to him paying 100l. yet ſince he muſt take the 
land by the Will, ſubje& to the charge of the le- 
tes, it is neceſſary he ſhould have a. fee-ſimple, 

in order to gain any thing by the deviſe. 

So if I by my Will give by wife 10l. a year, to 
be paid out of my eſtate of the value of 20l. a year, 
by my executor, and afterwards give“ all and ſingular 
my lands to him, to be freely poſſeſſed and enjoyed,” 
my executor ſhall have the lands in fee-ſimple. 
If I give, * my whole eftate,” or © all my eſtale, 
real and perſonal,” to my wife, or any other, they 
paying legacies and debts, my debts being 20l. and 
my perſonal eſtate but 5. they ſhall have the whole 
of my lands, by the words © my whole eftate,” or 
* al] my eflate, real and perſonal ;'' for in common 
acceptance theſe words are extended to land. And 
the former rule, where a perſon is to pay a ſum in 
groſs, applies here, they being to pay my debts. A 
deviſe of all his eſtate (or eſtates) whatſoever compre- 
hends all that a man has, real or perſonal, land, 

- 15 money, 


— 
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mo goods, or other property whatever: Pro- 
money, all the above 3 * that the Will is duly ex- 
ecuted, and atteſted by three witneſſes, ſo as to paſs 
land. And where there is a ſurrender to the uſe of 
his Will, which is rendered neceſſary by the cuſtoms 
of the ſeveral manors, a copyhold eſtate will fall 
under the ſame conſtruction. 

If I give lands to John and Robert, and their 
heirs, John and Robert will be joint-tenants, and the 
ſurvivor or longer liver of them ſhall have the lands 
in fee-ſimple. And it is the ſame if I give them to 
three or more perſons; the heirs of the perſon or 

perſons firſt dying not being entitled to any thing, 
— the perſons * — not being entitled to diſpoſe 
of any part by their Will, the ſurvivor by law tak- 
Ing the whole. But if I give land to two or more 


rſons, and their heirs, /o be equally divided between _- 


them, this will make them tenants in common; each 
perſon's moiety or ſhare of the eſtate deſcending to 


his own heirs reſpectively, and being deviſable by _ 


Will, not ſurviving to the other. It is proper there- 
fore in all Wills, when this latter eſtate is meant to 
be given, (and which is generally the caſe where 
land is given to two or more) to add the words © to. 
hold as tenants in common, and not as joint- 

_ tenants,” which prevents a poſſibility of doubt taking 
place. [ See before, page 30, $ 7] 

Where a perſon has the fee-ſimple of a houſe, 
and a leaſe for ninety-nine years of land adjoining 
to it, and makes his Will, and thereby gives to his 
ſon and his aſſigus all his eſtate and intereſt in the 
houſe, lands, tenements, and appurtenances there- 
unto belonging, upon truft that he ſhall, out of the 
rents of the land thus held for a term of years, pay 
200l. a year during the term; the ſon ſhall have 
the fee- ſimple in the houſe which the father had in 
fee-ſim * and the land held under the leaſe for 


ninety- 
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ninety- nine years he ſhall have for the remainder of 
the term. No 
If a man has lands in fee-fimple, and has alſo a 
leaſe for ſeveral years of other lands, and by his 
Will deviſes all his lands and tenements to any one, 
the fee-ſimple lands only paſs by the Will, and not the 
lands held by leaſe for years. But if a man has only 
a leaſe of land for years, and no fee-ſimple lands, 


and deviſes a/! his lands and tenements; in this caſe _ 


the leaſe for years paſſes by the Will, or otherwiſe 
the deviſe would be entirely void. 2 
If lands are deviſed to truſtees for any particular 
purpoſes, without uſing the word heirs, yet by im- 
lication of law the truſtees muſt have an eſtate of 
inheritance ſufficient to ſupport ſuch truſt ; for there 
is no difference between a deviſe to a man for ever, 
and to a man upon truſts which may laſt for ever. 
In all theſe caſes of deviſes of land, in truſt for 
particular purpoſes, or on certain conditions, it is 
neceſſary to remark, that if the perſon to whom the 
land is deviſed, and who is to perform the condi- 


tion, is heir at law, notice of a condition muſt be 


given to him, becauſe he having a title by deſcent, 


need not take notice of any Will, unleſs it is ſigni- 


fied to him. But if he to whom the land is deviſed 
is not heir at law, he muſt inform himſelf of the 
eſtate deviſed to him, and upon what terms, and 
muſt take notice of the condition at his peril. 


= $6. War worDs give an eſtate-tail, or for 

life. is 1 
In deeds, the legal and neceſſary words to create 
an eſtate-tail are, To John Mills, and the heirs of 
bis body, which both in deeds and Wills give an 
eſtate-tail. But here alſo the rule formerly laid 
down will hold good ; that the intention of the maker 
of the Will ſupplies the want of thoſe words th av 
| — | | LLCUIAT 
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ticular caſes. Though a man is not permitted by 


his Will to direct an inheritance to deſcend againſt 
the poſitive rules of law. 

If I deviſe land to my ſon, and direct if he has 
iſſue of his body lawfully begotten, that then the 
iſſue ſhall have « land; and that if my ſon has no 
iſſue, then that ſome other perſon ſhall have it after 
my ſon's death; by this deviſe my ſon ſhall have an 
eſtate tail, the -words in law being ſufficient for that 
purpoſe, notwithſtanding my directing how the land 
ſhall go in caſe of my ſon's death without iſſue. 

If I deviſe land to John Mills and his heirs male, 


the law in favour of the Will ſupplies the words 


« of his body in this caſe, and will give him an 
eſtate- tail. But if John Mills has a daughter, who 


has iſſue a ſon, that ſon ſhall never inherit the land 


under this deviſe, on account of the word male after 


: heirs. For this being diſtinguiſhed by the name of 


an eſtate in tail male, as deſcending to ſons only, 


the rule is, that any oneclaiming under ſuch a Will, 


muſt convey his deſcent from the perſon to whom 
the land was originally given wholly by male heirs, 
without any interruption of females. | 

Where land is deviſed by Will to John Mills and 
his heirs, and if he dies wks i/Jue, that then the 
land ſhould go to another, this will be adjudged to 
be an eſtate fail in John Mills, and not an eſtate in 
fee. For here the extent of the general word heirs 


is confined to the deſcendants or iſſue of the body 


of John Mills; fince otherwiſe it would be deviſi 
the whole of the eſtate to two different perſons; firſt 


to John Mills, and afterwards to the other perſon; 


which is tranſgreſſing a rule of law, as ſhall be more 
fully explained hereafter. 
So where a man gives the fee- ſimple and inheri- 


tance of his land to John Mills, when he ſhall attain 
his age of twenty. one years, and to his child or 


children 


ER 
children for ever; but in caſe John Mills ſhall ha 
n to die before twenty-one without iſſue, then be 
ives the fee- ſimple and inheritance to another; 
ohn Mills ſhall only take an eſtate-tail: the gene- 
rality of the words "firſt uſed being reſtrained by a 
fubſe uent explanation. 

If | deviſe to John Mills for life, and vil that if 
he 1 * without iſſue the land ſhall go to another, 
this is an eſtate-tail in John Mills; for it is not to 
go to the other perſon till the iſſue of John Mills 


is dead. If lands are given by Will to John Mills 


and his heirs for ever, and if he dies without heirs, 


then to his brothers or ſiſters, the deviſe to the bro- 


thers and ſiſters is good, and John Mills ſhall have 
but an eſtate-tail in the land; as the intent of the 
teſtator appears that heirs of his body only were 
meant, and not hezrs in the general and moſt extenſive 
fignification of the word. If a deviſe is made to 
John Mills, and the heirs female of his body be- 
otten, and afterwards John Mills has a 24 and 
aughter, and dies, the daughter ſhall have the land. 
and not the ſon, though he is in law the moſt worthy 
perſon, and heir to his father. But becauſe the in- 
tention of the deceaſed was that the daughter ſhould 
have it, law and conſcience give the land to her. 
If I give lands to a man and his, herrs-male for 
ever, this is adjudged to be an eſtate-tail. 
If one has an eſtate in lands to him and his heirs 
for another's life (being one of the freeholds before 


mentioned at the beginning of this chapter) this 


cannot be entailed by Will ; becauſe it is not ſtrictly 
an eſtate of inheritance, being uncertain in its du- 


ration. 
It is a poſitive rule in the conſtruction of Wills, 


in all caſes where an eſtate is bequeathed to a man 


for his life, and after his death to his children, with- 


out any eſtate to any other perſon intervening, thar 
ſuch 


E007 
ſuch perſon takes an eſtate- tail, notwithſtanding the 
firſt words give him only an eſtate for life. In 
order therefore to prevent a father from taking any 
thing more than an eſtate for life, it is neceſſary to 
deviſe the land to truſtees after his death, in order 
(as the law expreſſes it) to preſerve the contingent 
remainders; that is, in fact, to ſecure to the ſon ſuch 
an eſtate as it is intended he ſhall have, independent 
of the father, and which it ſhall not be in the father's 
power to deprive him of: Or perhaps the beſt way 
is to deviſe the eſtate in the firſt inſtance to truſtees, 
In truſt, to receive the rents and profits during the 
life of the father to be applied for his ſubſiſtence 
and maintenance, and then deviſe it after his de- 
ceaſe to his children. | See the form in the Appendix, 
Mea . 
As to deviſes of copyhold eſtates, ſee afterwards, 
„„ „ 
If J am poſſeſſed of lands in fee- ſimple, and by 
my Will deviſe them to John Mills, without ſaying 
to his heirs, or any thing further than to © John 
Mills,“ he will have the lands during his life only; 
for the words will give him no better eſtate. And 
if the deviſe is to John Mills and bis affigns, without 
ſaying for ever, he will have only an eſtate for life. 
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8 1. 4 Perpetuity, what it is, and why diſcouraged in Law. 
5 2. Definition of an Executory Deviſe and Contingent Remainder. 
$ 3. Executory Deviſes, the firſt Kind of them, and Examples thereof. 
$ 4. The ſecond Sort of Executory Devijes. 
F 5. Rules as to both. ; 


$6. The third Sort of Executory Deviſes, and therein of diſpoſing of 
Leaſehold Lands to ſeveral Perſons ſucceſſively. 


3 7. Copyhold Lands, Rules as to them. 


58. Executory Deviſes of Money not good—Otherwiſe of Goods and 
of of 
4 perſonal Chattels. | 
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IV. Hr. B. a Perpetuity is meant the ſettlement of 
an intereſt in an eſtate, to go in the ſucceſſion pre- 
ſcribed by the perſon granting or creating that in- 
tereſt, without any power of alienation or alteration 
by the perſon or perſons to whom the eſtate is given, 
who are intended to take 1t one after another, as the 
iver ſhall have appointed, and no how elſe; or, in 
wer words, it is an eſtate unalienable, though all ? 
mankind ſhould join in the conveyance. ” 
Theſe ſettlements or perpetuities have always 
been held odious, and diſcouraged by the law, as 
eſtates are by means of them rendered incapable of | 
anſwering the purpoſes of ſoc ial commerce, or pro- i 
viding for the ſudden innumerable contingencies of . 
private life; beſtowing on a man nothing more than 
an uncertain eſtate for life, and extending the do- 
minion over property long after the death of the 
ä | | original 
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„ 
original poſſeſſor, who thus ſhews his deſire of in- 
cumbering an eſtate of which he was in his life 
time abſolute maſter, with fanciful and arbitrary re- 
ſtrictions; arifing in general from whim and caprice, 
and perhaps often from that unwillingneſs to part 
with property, ſo diſtinguiſhingly the mark of a large 
number of mankind. The law has, however, made 
ſome exceptions to the general rule in favour of diſ- 


poſitions in laſt Wills and Teſtaments ; by which a 


man is allowed to ſettle his land and property-in a 
way which he is not permitted to do by deed; but 
this indulgence is confined by certain bounds of 
law which cannot be overleaped. Executory de- 
viſes, which are a reſtriction or regulation of this 
power, and of which it is intended ſhortly to treat 
in this chapter, are only ſo far valid as they keep 
within the ſalutary preſcriptions laid down for them, 
and in which the welfare of a future generation is 
_ conſidered as more than equivalent to the wiſhes 
of the preſent diſpoſer. Yet in this, as in other caſes 
of Wills, the courts both of law and equity will 
make a conſtruction in favour of the deviſe, in or- 
der to ſupport the intention of the teſtator, as far as 
* can poſſibly be done, conſiſtent with the rules of 
W. 7 
For the above reaſons, if there is a deviſe of lands 
to Jobn, and the heirs of his body, on condition that 
he ſhall not alien, or that if he ſhall go about or 
offer to alien the land, his eſtate ſhall ceaſe and go 
to an hoſpital, this deviſe to the hoſpital is void, as 
an invention to create a perpetuity, and John ſhall 
take the eſtate abſolutely in the firſt inſtance, 


* 


$ 2. Ax executory deviſe has already (page 37) been 
defined to be,—A bequeſt or lmitstion of oh — 
intereſt in an eſtate, not to take place immediately 
on the death of the teſtator; but 10 be executed only 
at a time and under circumſtances appointed by his 
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Will. The various ſorts of theſe executory deviſes 
are intended to be explained and elucidated in this 
chapter, with the ſeveral rules to which they are 
ſubject. | 3 
Contingent Remainders are certain eſtates, which 
are ſubject to particular rules, difficult to be under- 
ſtood or comprehended by thoſe unacquainted with 
the terms and forms of law. They are here mentioned 
only as in ſome meaſure forming the foundation of 
executory deviſes, the rules of which are drawn from 
them, and to which there may be occaſion to allude. 
But we ſhall be careful of leading the reader into 
ſubtleties which even now puzzle the bar and the 
bench, notwithſtanding the variety of determinations 
which they have given riſe to. 5 
If land is deviſed by Will to John for his life, and 
after his death to his ſon, John at the time of the 
making the Will not having any ſon, and he dies 
and leaves his wife with child, who after his death 
is delivered of a ſon; ſuch child ſhall take the eſtate 
under the Will, though born after the death of Fobr ; 
this being a good deviſe in the nature of a contin- 
* remainder, and conſiſtent with the legal rules 
by which they are regulated and reſtrained. , 


$3. Tur firſt ſort of executory deviſes which ſhall 
be mentioned, is, where a man by his Will deviſes an 
_ eſtate in his land to another, to take place at a future 
time, and to ariſe only on the happening or not 
happening of ſome particular event; in the mean 
time ſuffering his cſtate to deſcend to his heir at law 
till ſuch event happens, as it would do if he had made 
no Will, and who, in caſe the intended event does 
not ariſe, will enjoy the eſtate for ever. This kind of 
eſtate, the beginning of which is ſo uncertain, and 
which may in fact never take place, is not allowed 
to be created by deed, becauſe the delivery of the 
land (which in all conveyances of it in a man's life 
. time 


E 
time muſt be made either in fact or in law) always 
makes the conveyance take effect from the moment 
of the delivery, and not from any future period; 
but as in the caſe of Wills, ſuch actual or legal deli- 
very cannot be made, the gift not taking effect till 
the giver's death, it is of neceſſity diſpenſed with. 
If, therefore, I deviſe, by my Will, lands to Mary 

Mills, and her heirs, to be conveyed to her upon 

her day of marriage (Mary Mills at the time of the 
making the deviſe being une this is a good exe- 
cutory deviſe of the fee-ſimple or whole property of 
the land to Mary Mills, in caſe ſhe marries, and 
ſnall take effect immediately on her day of marriage, 
and not before, till when it deſcends to my heir; 
and if ſhe ſhould never marry ſhe can never have the 
eſtate, the deviſe being only 70 be executed-on ſuch 
event's happening to her, and therefore it is called 
an executory deviſe. ny 

To this head may be referred deviſes to an infant 
not yet born, but as the law expreſſes it, in ventre /a 
mere, that is, in its mother's womb, and which are 
good, though ſuch child is not born till after the 
teſtator's death, as it ſhall take by way of executory 
deviſe, when it is born. Such deviſes were formerly 
held void, for that the infant not being born, there 
vas no perſon to take by the Will; but they are now 
held good, becauſe the law ſuppoſes that the teſtator 
did intend it to him when he ſhould be born. By 
the ſame rule, an executory deviſe of an eſtate of 
inheritance to a grandſon, or any other perſon un- 
born, when he ſhall attain the age of twenty-one 
years, is good, and there is no danger of creating a 
perperulty. | | By 


$ 4. By the ſecond kind of theſe executory deviſes, 

a man may give his land to ſeveral perſons in ſuc- 
ceſſion, under certain contingencies or limitations, 
notwithſtanding he at firſt apparently diſpoſes of 585 
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whole property or fee-ſimple to ſome particular per- 
ſon ; and this the law calls limiting a fee upon or 
after a fee, which cannot be done by any other ſpe- 
cies of conveyance than a Will. One may alſo hereby 
give an eſtate, for life only, to one or more ſucceſſively 
in land, and then deviſe the fee-ſimple to ſome other 
after their deaths. As for example: If I by Will 
give lands to John Mills, and his heirs, and direct, 
notwithſtanding my having thus deviſed the fee- 
ſimple of the land to him, that if Fob» dies before 
he is twenty-one years of age, then the land ſhall go 
to Robert, and his heirs; this is a good executo 
deviſe in favour of Robert, who ſhall have the wad 
if John dies under twenty-one ; and though Robert 
happens to die before John, yet if Jobn dies under 
twenty-one, the heir of Robert ſhall have the eſtate 
under this executory deviſe. | 


$ 5. In both the above kind of executory de- 
viſes, however, the law has directed, that the 
contingencies on which the eſtates are to take 
effect in future, muſt be ſuch as will happen, if 
at all, within a reaſonable time after the death of 
the teſtator; as within the life or lives of one or 
more perſons then living, or within a moderate 
term of years; not even a Will being indulged 
ſo far as to create that perpetuity mentioned at the 
beginning of this chapter, though an executory 
_ deviſe is, in fact, a perpetuity as far as it goes.— 
The utmoſt length of time ever allowed by courts of 
juſtice, after the death of the teſtator, for the taking 
place of the event on which the eſtate 1s to veſt or 
come in poſſeſſion, is the life or lives of a perſon or 
perſons then living, and twenty-one years after, 
and in the caſe of a poſthumous child a few months 
more; as if I give lands to ſuch ſon of a married 
man or woman as ſhall firſt attain the age of twenty- 
one years, and at the time of the Will being made, 
| f or 
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or of the death of the teſtator, no ſuch ſon is born, 
yet if any ſon is afterwards born, he ſhall take the 
land by this executory deviſe, as the utmoſt _— 
of time that can paſs before he comes into poſſeſſion 


is the life of the parent, the time from the death of 


the father to the birth of the child, and his ſubſe- 


quent infancy, being twenty-one years. 
So alſo, if I give lands, which J have in fee-fimple, 


to Jobn and his heirs, and direct that in caſe Fohn 


dies without iſſue, in the life of Robert, that then the 
land ſhall go to Robert and his heirs; though this, as 
is before ſaid, is a limitation of a fee upon a fee, 
yet becauſe Robert can only have the eſtate on ſuch a 

chance as muſt (if at all) happen in the courſe of a 
life, namely, his own, this will be held a good exe- 


cutory deviſe, by which Robert will take the eſtate, if 


he ſurvives ohn, and Jobn dies without iſſue. 
If I deviſe land to Fohbn for life, and after his 


death to Robert, in fee-/imple, and Fobn dies in my 


life time, yet the eſtate thus created by Will to Ro- 
bert is good, and he ſhall have the land immediately 
on my death; my intention being clear that he ſhould 
have it after the death of Fobn, and the nature of the 
eſtate given Robert by the Will, not being at all al- 
tered by the death of John in my life time. 


V. $6. A rurgp kind of executory deviſe alſo in- 


troduced in favour of W ills, and not allowed to be 
created by deed, is ſuch whereby a man can diſpoſe 


of a term for years, or leaſehold eſtate, or other 
chaltel intereſt, (as the law terms what is not freehold) 

to ſeveral perſons in ſucceſſion. It has been before 
mentioned that an eſtate for life in lands is eſteemed 
by the law of a higher nature than one for a term of 
even 500 or 1000 years, and from hence aroſe the 
legal maxim or rule, that any grant, deviſe, or diſ- 


poſition whatever, of ſuch eſtate for years, to a man 


tor his life, gave him the whole term. This rule is 
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now a little diſpenſed with in favour of Wills only, 


and a man may deviſe a term for years to Fohn for 
his life, and after the death of John to Robert, and 
may thus make as many life eſtates, and eſtates in 
expectancy on their expiration, as he pleaſes: But to 
prevent the danger of perpetuities, it became a fixed 
and abſolute rule, that though theſe expectant eſtates 
(technically called remainders) might be given or 


limited to as many perſons ſucceſſively as the teſtator 


thinks proper, yet muſt all the perſons who are de- 
ſigned to take thoſe eſtates be in exiſtence, during the 
life of him to whom the eſtate is firſt given; for 
then, in fact, the perſon who is to take laſt will be 
only him who happens to ſurvive the reſt, and who 


will thus obtain poſſeſſion of the whole remainder of 


the term unexpired; or ſuch ſuture eſtate muſt be 
directed to take effect upon ſuch contingency or con- 
dition only as ut happen (if at all) during the life 


of ſuch firſt deviſee. As if I give a leaſe for years 


to John for life, and after his death to Robert for his 


life, and after the death of Robert to Peter; if Ro- 


bert and Peter are alive at the time of John's taking 
the eſtate under the Will, this is a good executory 


'deviſe to them, and they ſhall take in turn as named 


in the Will. 
This rule has long been ſtill Sauer extended; and 
it is now ſettled, that a term for years, or any chattel 


intereſt may be given by an executory deviſe to an 


unborn child of a perſon in exiſtence when it attains 
the age of 21; and that the limits of executory de- 
viſes of real and perſonal property are preciſely the 


ſame. 


Thus if I deviſe a term of years to John for life, 


and after his death to Robert, his ſon, for his life, 


and then to the eldeſt ifſue male of Robert, though 
Robert has no iſſue male at the time of my making 
the deviſe, nor at my death, yet if he has ifſue at the 
time of his own death, ſuch iſſue ſnall take the —_ 
3 0 


in the land, which his heir ſhall inherit, whether the 


TS Wo | 


of years by way of executory deviſe; for though this . 


is a contingency upon a contingency, (that is, two 
chances inſtead of one) yet it muſt of neceſſity take 
place (if at all) immediately after the death of the 


- two lives which were in being at the time the father 


{to whom it is firſt devifed) took the eſtate, and it is 
therefore held to be within the rule above laid down. 
If I give a leaſe for years, by Will, to my wife for 
life, and after her death to ſuch of my children as 
Thall be living at my death, and the ſurvivor of 
them, and in caſe all my children die without iſſue, 
then I give the ſaid leaſe to John Mills, this is a 


good executory deviſe to him, and he ſhall take the 
eſtate on the death of all my children without iſſue, 
and not otherwiſe. _ „ 


Though it is thus permitted to make executory 
deviſes of perſonal eſtate by Will, yet wherever the 
words, if applied to a freehold, would create an ex- 


preſs eſtate-tail, the whole intereſt in the perſonal 


eſtate ſo deviſed ſhall be in the firſt taker; and any 
gift to another after the deceaſe of ſuch firſt taker 
will not be ſuffered to take effect. 


VL. $7. CopynorD lands are ſuch as are held by 
copy of court roll, at the will of the lord, according 
to the cuſtom of the manor. Of theſe there are a 


great variety, and the cuſtoms of the ſeveral manors 
are infinitely diverſified, and which in all diſpoſitions 
of ſuch lands muſt, in the firſt place, be attended to: 


no certain rules, therefore, can be laid down, as to 


deviſing or ſettling the ſame. | 


Copyholders regularly cannot transfer or alien 


their eſtates, any otherwiſe than by a ſurrender. of 
'them into the hands of the lord of the manor, who 


is now compellable, - on ſuch ſurrender, . to. grant 


-another eſtate at will to him to -whoſe uſe the ſur- 


render is made, the tenant having a ſettled intereſt 


lord 


— 


3 
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lord will or not, the deſcent of copyhold (like that of 
freehold) eſtate being in general governed by the 
rules of the common law, except in ſome inſtances 
where the cuſtom of the manor is contrary ; but 
copy hold lands not being in other reſpetts ſimilar to 
freehold lands, the rules reſpecting the latter will nor 
apply any further. „ | 15 

In certain caſes the court of Chancery and other 
courts of equity will ſupply the want of ſuch ſur- 
render. It is faid, however, to be now ſettled, that, 
unleſs there be a valuable conſideration, theſe courts 
will not interpoſe for ſuch purpoſe, but in favour 
of three defcription of perſons only, Creditors, Wife, 

and Children; and even in ſuch cafes they proceed 
ſubject to ſeveral reſtrictions. For though they will 
ſupply ſuch ſurrender. in favour of Creditors, if the 
other eſtates liable to the payment of debts are not 
ſufficient, yet if there be both freehold and copy- 
hold eſtates deviſed for the payment of debts, and 
the freehold be ſufficient for ſuch purpoſe, the court 
will not ſupply the ſurrender. 

In ſupplying a ſurrender in favour of a Wife or 
younger Children, courts of equity reſpect the claims 
of the heir at law, and therefore will not interpoſe if 

the heir would thereby be left unprovided for. But 
the heir, whoſe claim is to be thus reſpected, muſt be 
one for whom the teſtator was under as ſtrong a 
moral obligation to provide, as for the deviſee, — 

And if the ſupplying the ſurrender would not dif- 
inherit ſuch heir, courts of equity will fupply it in 
favour of the wife, though ſhe ſhould be otherwiſe 

provided for. But it has been held, that they ought 
not to ſupply a ſurrender for younger children againſt 
an elder, to make them in a better fitnation than the 
elder; though this doctrine has been conteſted. 

It has been alſo determined that equity will not 

ſupply the want of fuch furrender in favour of a 
grand-child, or of a baſtard, who is not conſidered as 
— | 5 | 2 child 8. 
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a child; nor in behalf of legatees ; but where the ſur- 
render is refuſed, a Will of Copyhold lands may be 
| ſufficient without it. | in: 
Ihe regular way, therefore, to diſpofe of all ſuch 

copyhold lands, is, for the tenant to ſurrender the 
ſame, according to the cuſtom of the manor of which 
they are held, to the uſe of his Will, and afterwards 
to make his Will in writing, declaring how he diſ- 
poſes of the ſame ; and he may by this means deviſe 
or appoint them to ſuch uſes as he pleaſes, conſiſtent _ 
with the cuſtom of the manor of which they are 


holden. 


88. Havins faid thus much of executory deviſes 
of lands, and chattel intereſts, it may now be neceſſary 

to give ſome ſhortinformation relative to a like diſ- 
poſal of goods and more perſonal eſtate. 
Money cannot be deviſed from one to another; the 
firſt perſon to whom it is given being entitled to it 
wholly, and money particularly having, as the law 
expreſſes it, no car-mark. As for inſtance, if I have 
three daughters, and I give them Zool. to be equally 
divided between them, and direct that if any of 
them die without iſſue, her part ſhall go to the 
| ſurvivors, this latter deviſe is void, and each of the 
daughters ſhall take 1ool. by the Will, without any 
benefit whatever of ſurvivorſhip; and if one of them 
dies before the legacics are paid, her ſhare of the 
money ſhall be paid to her executor, or other per- 
ſonal repreſentative. . 8 

But / he uſe of chattels perſonal, as houſehold goods, 
moveables, &c. may be bequeathed to one for life, 
and after his death the property to another; as if I 
direct by my Will that John ſhall enjoy the uſe of 
my houſehold ſtuft during his life, and after the 
death of John, I give the ſame ro Robert, this is a 
good deviſe thereof to Robert; but if the property 
TT, 5 | of 
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of che thing be bequeathed to the firſt of them, then 
it is otherwiſe; for the abſolute giſt of ſuch perſonal 
eſtate, though but for an hour, is a giſt thereof for 
ever. 
It has, notwithſtanding, Rs determined that a 
| deviſe of goods to John for life, and after his deceaſe 
to Robert, is a good deviſe to Robert, the deviſe for 
life to John being to be interpreted as to the uſe only 
of the goods; and, on application, the court of 
Chancery will direct an inventory of the goods to be 
ſigned by John, and depoſited with a maſter in 
„ and bills have been exhibited to compel 
ſecurity to be given for the value; but to which that 
court is now unfriendly. _ 


CHAP. 
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CHAP. VI. 


$ 1. G diftribution ich by the Law of the Eſtates of ſuch as die 
Inteſtate; that is, without a Will. 


$ 2. Various Kinds of Inteftacy, ariſing from informal Wills mill. 
revoked—Rewocations, and Ademptions of Legacies, either ex- 
preſt or implied—Inflances of both. 


$ 3. Duplicates of Wills. 

$ 4. Mortgages, how far they revoke a Will. 
$ 5. Rules as to Deſcent of Lands. 

& 6. Diſtribution of perſonal Eftate. 

$ 7. Who are a Man's next of Kin. 

$ 8. Cu/toms of London and York, 

$ 9. Baſtaras. Married Women. 
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$1. Henn 20 we have treated of ſuch diſpo- 
ſitions as perſons are enabled to make by Will of 
their eſtates, as well real as perſonal. In a former 
chapter | pa. 39. ] it has been remarked, that if a man 
by bis Will diſpoſes of his land only, in ſuch a man- 
ner as the law itſelf would have done without any 
Will, ſuch Will ſhall be void, and the heir ſhall take 
by deſcent as his better title; it will be neceſſary, 
therefore, to ſhew who are, by law, the heirs of every 
one, and thereby entitled to his land; and we ſhall 
alſo further proceed to explain in what manner the 
law diſtributes the perſonal eſtate of ſuch as die 
without Will (legally called Inteſtates) ; this diſtri- 
bution being regulated by general rules, though in 
ſome 
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' ſome places confined by particular cuſtoms. The 


reader will then be in poſſeſſion of all the knowledge 
requiſite both to make his Will, and alſo to know 
when and how the law will make i it for him. This 
we ſhall endeavour to do in the cleareſt manner poſ- 


fible; and ſhall then proceed to the mention of the 


duties of Executors and Adminiſtrators, to whom in 
particular the attentive peruſal of this chapter may 
on many occaſions be neceſſary. 


$ 2. Ix order to proceed clearly, and without con- 
fuſion, it will be neceſſary to ſhow in what caſes a 
rſon is ſaid to die Inteſtate, that is, without a 


Will, as this may happen in a variety of methods, 
and a perſon may not be always aware of his real 
ſituation in this reſpect. 


Firſt, if the Will is informal in its execution, with 
reſpect to the diſpoſition of land, as if it hath but 
two witneſſes to it, or if it is not ſigned by the 
witneſſes in the preſence of the teſtator, the law will 
determine the maker of it to die inteſtate; ſuch Will 
being in fact no Will at all. If a man by his Will 


diſpoſes both of real and perſonal property, and ſuch 


Will is atteſted only by two witneſſes, it will be good 
to diſpoſe of his perſonal eſtate as he ſhall have 
thereby directed; but it not being ſufficient, accord- 

to the directions of the act of 29 Car. 2. c. 3. to 
diſpoſe of real eſtate, he ſhall, as to that, be ſaid to 
die inteſtate, and the land ſhall deſcend to his heir, 
as though there were no Will whatever. So in like 


manner, if a perſon, by a Will duly executed, and 


properly and legally witneſſed, diſpoſes only of ng 
of his landed eſtate or perſonal property, m 
no mention of the reſt, and not deviſing the — 


of this eſtate to any one, he is ſaid to die inteſtate, 


as to ſuch part both of his land and perſonal pro- 


perty as is not mentioned in the Will, and the _ 
all 
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ſhall deſcend or be diſtributed as in the caſe of a 


perfect inteſtacy, or dying without any Will at all. 
A perſon is alſo ſaid to die inteſtate, if after 
having made his Will he revokes it, without making 


any other Will, and ſuch revocation may ariſe from 


various cauſes both in fact and law, and is either 


expreſs or implied. Expreſs, as if he abſolutely 


cancels the Will, by tearing off the ſeal and the 
ſignature, or if he deſtroys or burns the whole Will, 
or expreſsly declares his mind that his Will ſhould 
be revoked. Revocations are implied where the 
ſtate or condition of the perſon deviſing, or of the 


eſtate or thing deviſed, is altered, after making the 


Will; we ſhall, therefore, here endeavour to ſhew 
what acts of the teſtator will amount to cancelling, 


countermanding, or revocation of a Will. 


By the ſtatute of frauds, 29 Car. 2. c. 3. already fo 


often mentioned, it is enacted, That no deviſe of 


land, in writing, ſhall be revocable, otherwiſe than 
by another Will, or ſome other writing to be executed 


in the preſence of three witneſſes, or by burning, 
dtearing, or cancelling the Will, containing ſuch de- 


viſe, by the perſon making the ſame, or in his pre- 
ſence or by his conſent. But it has been determined 


that without an expreſs revocation, if a man who 


has made his Will afterwards marries and has a child 
or children, whether ſuch child is born before or 
after his death, this is a preſumptive or implied re- 
vocation of his former Will which he made in his 


| ſtate of celibacy, as well as to his real as his perſonal 


eſtate; and the above mentioned ſtatute does not 


extend to this caſe, but he ſhall be ſaid to die in- 


teſtate, the law ſuppoſing that he muſt mean to 
provide in the firſt place for his family, and diftri- 
buting his eſtate for their benefit accordingly. This, 
however, being only a preſumptive revocation, if it 
appears, by any expreſſion, or other means, to be the 

. intent 


„ 

intent of the teſtator that his Will ſhould continue 
in force, the marriage will be no revocation of it 

As in the caſe where a man deviſed an eſtate to a 
woman, whom he afterwards married, and when he 
died ſhe was with child of a ſon, yet the Will was 
determined to be good, and not revoked by the 

marriage. 
If a man by his Will deviſes his land, and then 
ſells the fame land, and afterwards re- purchaſes it, 
yet the Will ſtands revoked (as to the land) by the 
ſale, and the re-purchaſe is no declaration of the 
teſtator's mind to ſet it on foot again, without a re- 
publication. 

If a woman beſore marriage makes her Will, and 
thereby deviſes her land to John, and afterwards 
marries him, or any other, and then dies, yet neither 
John or the huſband take any thing by his Will, the 
marriage being in law a revocation of it; and a mar- 
ried woman not being capable, as we have before 
mentioned, of making a Will of lands. 

If a man poſſeſſed of a leaſehold eſtate in land for 
a term of years, or for a life or lives, by his Will 
bequeaths the ſame to John, and after making his 


Will takes a new leaſe of the ſame land for another 


term of years, or for other life or lives, ſo that the 
| former leaſe is ſurrendered in fact or in law, this is 
a revocation of his Will, or at leaſt makes the ſame 
void as to this deviſe; for this is another leaſe, and 
not that which he had at the time of the making of 
the Will. 
Where a man poſſeſſed of ſtock or money in the 
funds deviſes the exact quantity he is poſſeſſed of to 
any one or more perſons by his Will, this is a ſpecific 
legacy; and if the teſtator afterwards, before his 
death, ſells any part of the ſtock ſo deviſed, fuch ſale 
ſhall operate as a revocation (or as the law terms it 
an ademption or taking away) of ſo much of the le- 


gacy | 


who will then 
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gacy as ſhall be ſold; and the legatee or legatees ſhall 
only be entitled to ſo much ſtock as actually remains 
at the time of the teſtator's death; and if there is no 
ſtock at all remaining, the whole legacy i is gone, and 
the legatees cannot come on the other part of the 
eſtate for a ſatisfaction. If the teſtator, however, 
after ſale of part of the ſtock, purchaſes other ſtock, 
this ſhall reſtore the legatees to the amount of ſuch 
purchaſe.—Thus, if a man, having 1 5ool. 3 2 cents. 
bequeaths the ſame by his Will, and then ſells 500l. 
and dies, the legatee ſhall have only the 1000l. re- 
maining; but if before his death the teſtator pur- 
chaſes other ſtock, and dies, leaving the ſame unſold, 
the legatee ſhall have the whole ſtock, if leſs than 
1 500l. or if more, to the amount of the legacy. 

But if one, not having any ſtock at all at the time 
of making his Will, give legacies, to conſiſt of ſtock, 
deſcribing the ſame, this ſhall operate not as a ſpecific : 
legacy, but as a direction to his executors to pur- 
chaſe ſo much ſtock, and pay the ſame to the legatec, 
tand in the ſame ſituation as all the 
other general legatces. 

In the caſe of lands, where the law does not imply 
a revocation, it muſt be in writing, operating as a 
Will, and ſigned by the perſon making the Will, or 
by ſome writing, by which the teſtator declares kis - 
intention to revoke the firſt Will, and ſigned by 
three witneſſes, purſuant to the ature of trauds.— 
{ See the Appendix, No. III. ] = 

A ſubſequent deviſe to another perſon, though he 
may be incapable of taking, is a revocation of a 
precedent deviſe to a perſon u ho was capable of tak- 
ing, as it ſerves to ſhew the intent of the teſtator to 
revoke the firſt deviſe, though the eco cannot 
take effect. | | 


C3. Ir often happens that there is a duplicate of 
2 Will made, and depoſited in the hands of an exe- 
eutor, 


* 
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cutor, or other perſon. In ſuch cafe, a cancelling 
of that part of the Will which is in the poſſeſſion of 
the teſtator is a ſufficient revocation of both the 

s, as well that in his own hands as the duplicate 
in the hands of the executor; they being both in fact 
but one Will. But it is beſt thar ſuch cancelling: 
ſhould be before witneſſes. And fo if a teſtator 
makes a ſecond Will, and duly cxccutes the ſame, 


it ſhall, without any thing further, revoke and make 


void the former Will and Duplicate. 
If a perſon, -having made his Will, by which he 
deviſes lands, makes another Will, duly executed, 


which by this means revokes the former, and then 


keeps both Wills by him, and afterwards cancels the 
latter Will by cutting off his name and feal, or 

otherwiſe deſtroying the execution, and at his death 
both Wills are found in his cuſtody, the former Will 
uncancelled, and the /atter cancelled; the former Will 
ſhall, in this caſe, take effect, it being, by the cancel- 


ling the latter, rendered as valid as if no ſuch fecond 
Will had ever exiſted : but if the former Will had 
been cancelled on the making the ſecond, and then 


the fecond had been cancelled, neither of them 
could take effect; and the party ſhould be ſaid to 
die inteſtate. 


84. Ir one by his Will deviſes land in fee, and 
afterwards mortgages the ſame land for a certain ſum 
of money, to be repaid at three years end, but dies 
within the three years, it has been determined that 


this will operate as a revocation of the deviſe; as the 


teſtator is not poſſeſſed of the ſame eſtate in the land 
at the time of his death as he was at the time of mak 
ing his Will. But now, if a man poſſeſſed of lands 

in fee deviſes the ſame by his Will, and afterwards 
mortgages them in fee, to ſecure a ſum of money, 


though in law the legal eſtate is conveyed to the 


mortgagee, or perſon ro whom the lands are 
| mortgages, 


i: 1 

mortgaged, and though ſuch mortgage is therefore 
held in law to be a revocation of the deviſe in the Will, 
yet in equity it is now ſettled that theſe mort- 
gages ſhall only operate as a revocation in propor- 
tion, or, as the law ſtiles it, pro lanlo, that is, for /o 
much as the land is mortgaged for; by which means 

the deviſee ſhall take the land under the Will, ſub- 
Ject to the mortgage. But if I deviſe lands to John 
in fee, and afterwards mortgage the ſame lands to 
John, this has been decreed to be an entire revo- 
cation, it being inconſiſtent with the deviſe. _ 

In all caſes, where a perſon having lands in fee 
deviſes them, and then parts with or conveys them 
away, though he afterwards, nay immediately, takes 
a new eſtate, this will be a revocation of his Will. 
And therefore where a perſon having made his Will, 
and thereby deviſed his real eſtate, afterwards, in 
contemplation of an intended marriage, conveys that 
eſtate to truſtees for the uſe of himſelf and his heirg 
till the marriage ſhould take effect, and after the 
marriage for other particular uſes; but happens to 
die bale any marriage had; this has been deter- 
mined to be a revocation of his Will as to the diſpoſal 
of ſuch eſtate. But in the caſe of ſiſters, being co- 
parceners, or joint heirs, as alſo in the cafe of any 
perſons tenants in common, having deviſed their 
ſeveral parts by Will, any partition between them, 
or even the levying a fine, in conſequence of and to 
ſtrengthen the ſame, ſhall not revoke their Will. 

In all the above caſes, where a Will is determined 
to be revoked, and no other Will is made, a perſon 
is ſaid to die inteſtate; at leaſt as far as concerns 
the deviſes thus revoked. In all caſes alſo of void 
deviſes, and which we have more particularly ſpeci- 
_ fied, (before, pa. 39, 40.) an inteſtacy ſhall take place 
as to thoſe, unleſs there is a particular deviſe contained 


in the Will of the reſidue of the teſtator's eſtate to 
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ſome perſon; in which caſe the legacies ſink into 


and become part of ſuch reſidue, and go to the re- 
* legatee. 


— 


Hlvixo thus ſettled in whar caſes a | perſon 
ſhall be ſaid to die inteſtate, we next proceed to ex- 


plain in what manner the law diſpoſes of his eſtate, 


as well real as perſonal. 
But before we proceed to explain the deſcent of 


lands, it may he neceſſary to mention two eſtates 


created by operation of law, viz. Tenancy by the 


curteſy, and Tenancy in dower; the former of which 


prevents for a time the deſcent of the whole eſtate to 


the heir immediately on the death of the anceſtor, 
and the latter the deſcent of one third part of it. 


Tenancy by the curteſey has been already men- 


tioned. [ pa. 32.] By freehold lands there we mean 


lands which the wife has in fee-ſimple or fee-tail ; 

and on the death of the wife, in this caſe her huC- 
band is, by the curteſy of England, entitled to re- 
main in poſſeſſion of the receipt of the rents and pro- 


fits of all ſuch land during his life, and after his 


death it deſcends to her heir. 
A widow 1s entitled to dower, that is, to one 


third part of all ſuch lands as her huſband had at 


any time during the marriage, in fee-ſimple or fee- 
tail general : the rents and profits of which third part 
ſhe is by law entitled to, during ber life only. By fee- 
tail general, we mean ſuch an eſtate as will deſcend 
to any legitimate children whatever the father may 


have. There is in law an eſtate in land called fee- 


rail /pecral; that is, where the land is limited to de- 
ſcend to the ifſue of the father by ſome particular wife 


only. In ſuch caſe, only the wife whoſe iſſue is to in- 


herit is entitled to dower, and no other wife whatever. 


This dower a widow is entitled to, whether ſhe has 


children by her huſband or not. But if a woman 
| clopes 
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(G6) 
elopes from her huſband, and lives in adultery with 
another man, ſhe forfeits her dower, by a particular 
act of parliament made for the purpoſe. 

Subject to the above mentioned rules, as to cur- 
teſy and dower, land, or real eſtate, (which words we 
will at preſent ſuppoſe to mean the ſame thing) al- 
ways deſcends to the Herr-at-law where there is no 
Will. Perſonal eſtate, on the contrary, is diſtributed, 
under the rules hereafter mentioned, among all the 
Next-of-kin to the perſon dying inteſtate: of whom 
the heir at law may, as it will hereafter be ſeen, be 
only one. It ſhall therefore be the buſineſs of a few 
pages to explain the deſcent of real eſtate; and af- 
terwards we will more at large conſider the diſtri- 
bution of perſonal; and which being at preſent re- 
gulated by a particular ſtatute, it would be uſeleſs, 
and perhaps diſagreeable, to enter into a detail of 
the ancient rules of the common law, or the various 
modes made uſe of by the Ordinary to engroſs the 


power over the eſtate; or to trace the riſe, progreſs, 


and decline of eccleſiaſtical juriſdiction, now only al- 


lowed under the authority of the ſtatute, and bound 
to act under that direction. 


To regulate the deſcent of real eſtate, certain rules 


are laid down by the Engliſh law, which it would be 


only tedious here to enumerate at length, but the 


reſult of which is as follows. 


On the death of any perſon poſſeſſed of the whole 


property (or, as the law calls it, ſeized in fee) of land 


which he had himſelf purchaſed, without making any 
diſpoſal thereof by Will, it is the general rule that 


his eldeſt ſon, if alive, ſhall inherit. (The caſe of 
Borough-Engliſh lands forms one exception ; fuch 


lands by the cuſtom deſcending to the youngeſt ſon ; 
and the cuſtom of Gavelkind, another ; by which all 
the ſons inherit together.) If ſuch eldeſt fon is dead, 


his eldeſt ſon (or other iſſue, according to the rules 
-F 4 | immediately 


( 68 . | 
immediately laid down) ſucceed to the land. If the 
eldeſt ſon is dead without leaving any ifſue, then 
the land deſcends to the ſecond, third, and all other 
ſons reſpectively of the inteſtate, in order of birth, 
or their iſſue, in like order: the ſe of an elder 
brother being always preferred to the perſon of a 
younger ; that is to ſay, the children of the ſecond 
ſon to the third ſon himſelf, and ſo on. If a man 
has no ſons, nor any iſſue of them, living at his death, 
his daughter is to inherit: or if he has more than 
one, they take the land altogether, how many ſoever 
there may be; it being the rule of law, that where 
there are two or more males in equal degree, the 
eldeſt only ſhall inherit land; but that females in- 
herit all together; and in this caſe the daughters are 
called coparceners, as being joint partners in the land. 
If the daughters are dead, leaving iſſue, ſuch iſſue 
ſhall inherit the land; the eldeſt ſon of cach taking 
his mother's ſhare; or if no ſon, their daughters 
equally. As for example, if a man has three daugh- 
ters, all of whom die in his life time, the firſt leavin 
two ſons, the ſecond leaving two daughters, — 
the third a daughter and a ſon, the ſon being the 
youngeſt, his land ſhall be divided thus: one third 
part to the eldeſt ſon of the firſt daughter, one other 
third part between the two daughters of the ſecond 
daughter, as coparceners, and the remaining one 
third to the ſon of the third daughter; it being a 
poſitive rule of law relative to deſcents, that males 
are always to be preferred to females. | 
If a man dies without any iſſue, the land deſcends 
to his eldeſt brother of the whole Blood, (that is, a ſon 
of the father and mother of the deceaſed), or his iſſue, 
in the order above preſcribed with reſpect to the iſſue 
of the owner of the land; or in caſe of the death of 
his eldeſt brother without iſſue, then to his ſecond, 


third, or other whole nber * in order 
. 


a 


original inteſtate. 


(is } 


of birth, or their iſſue. If he has no brothers, then 


to his ſiſters of the whole blood all rogether, or their 
iſſue, ſubject to the ſame rules as above-mentioned 


' with reſpect to his daughters. If he has neither ſon 
nor daughter, brother nor ſiſter, the land then goes 


to the eldeſt uncle, being the ſon of his father's 
father and mother, or his iſſue; and for want of ſuch, 
to his other uncles by the father's ſide, or their iſſue. 
In defect of all theſe, to his aunts on the father's 
ſide, equally among them all, in like manner as to 
his daughters or ſiſters. _ 

It would be needleſs to trace the rule of deſcent 
any further, the above being ſufficient to extend to 
all common caſes. The reader is to obſerve that 
land can never lineally aſcend; that is, it can never 

o to the father or mother, grandfather or grand- 
mother, of the perſon dying; but ſhall rather eſcheat, 


i. e. lapſe to, and become the property cf the King, 


or the Lord of the Fee, for default of heirs. It may, 
however, aſcend collaterally to his uncles or aunts : 
and thus a man may, .in certain events, obtain lands 
by inheritance which were formerly his ſon's; as 
where one dies without Will, not having iſſue, leav- 
ing only a father and an uncle (the father's brother) ; 


in this caſe the uncle ſhall take the lands as heir to his 


nephew, and if he alſo dies without Will, they will. 
from him deſcend to his brother, the father of the 
But in caſe the perſon dying was not himſelf the 
urchaſer of the land, but that the eſtate in fact de- 
ſcended to him from his father or mother, or any 
other anceſtor, 1t is to be remarked, that the blood 
of that line of anceſtors from whom the land did not 


deſcend can never inherit. Thus if the land deſcend- 


ed from his father, his mother's relations, as /uch, 


can never inherit it; and in like manner the father's 


relations can never inherit land deſcended from the 
mother. 
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3 (720 
It is alſo neceſſary to remind the reader, that 
relations of the half Blood only can never ſucceed to 
land, but are entirely deprived of any title whatſo- 
ever to the land by deſcent. In all caſes therefore 
the collateral heir (ſuch as brother, nephew, uncle, 
Kc.) muſt be the neareſt kinſman of the whole blood; 
that is, derived not only from the ſame anceſtor, but 
from the ſame couple of anceſtors. Thus if a man 
has two ſons by two different wives, and dies, and his 
firſt ſon takes the land, as heir to him, and dies with- 
out iſſue, the ſon by the other mother, being only 
his half brother, ſhall never inherit the land as heir 
to his brother. But if one poſſeſſed of fee-ſimple 
land dies, leaving a brother and two ſons by different 
wives, on his death his land ſhall deſcend to his eldeſt 
ſon, as before mentioned ; and in caſe of the death 
of ſuch eldeſt ſon without iſſue, it ſhall come to his 
uncle, the father's brother; and then, if the uncle 
ſhould happen to die without iſſue, the land ſhall 
from him deſcend to his nephew, the half brother of 
the ſon from whom it came to the uncle. Such 
nephew being heir 40 the uncle of the whole blood; 
notwithſtanding he could not inherit the land, as heir 
to his elder brother. If alſo, the eldeſt of two half 
brothers happens to die without entering on or taking 
poſſeſſion of the eſtate, the youngeſt brother may in- 
herit the eſtate; not as heir to his half brother, but 
as heir to their common father. 1 
The total excluſion of the half blood from the 
inheritance being almoſt peculiar to our own law, 
is looked upon as a ſtrange hardſhip by ſuch as are 
unacquainted with the reaſons on which it is 
grounded; and which ariſe from the beſt general 
principles, without regard to any private inconve- 
niences that may now and then happen. It is re- 
markable however that the Crown, which 1s the 
higheſt inheritance in the nation, may deſcend to 
the half blood of the preceding Sovereign. | 
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Before the death of a perſon poſſeſſed of real 
eſtate the perſon who is next in the line of ſucceſſion 
is called an Heir apparent, or Heir F wee Heirs 
apparent are ſuch whoſe right of inheritance cannot 
be defeated in caſe they outlive their anceſtor, as 
the eldeſt ſon or his iſſue, who muſt, by the courſe 
of the common law, be heir to the father whenever 
he happens to die. Heirs preſumptive are ſuch, 
who, if the anceſtor ſhould die immediately, would 
in the preſent circumſtances of things be his heirs, 
but whoſe right of inheritance may be defeated by 
the contingency of ſome nearer heir being born; 
zs a brother or nephew, whoſe preſumptive ſucceſſion 
. may be deſtroyed by the birth of a child; or a 
daughter, whoſe preſent hopes may hereafter be cut 
off by the birth of a ſon. 

This title to lands by ſucceſſion may allo be de- 
feated, even after the perſon, who was heir to the 
anceſtor at the time of his death, has obtained poſ- 
ſeſſion of the lands. Thus if an eſtate hath deſcended 
to a brother, nephew, or daughter; in the caſe of a 
brother or nephew the eſtate ſhall be, as the law 
Rah it, deveſted and taken away from thein, by the 

irth of any poſthumous child; that is, a child of the 
anceſtor from whom they inherit, born after the 
death of ſuch anceſtor; and in the caſe of a daughter 
ſuch eſtate ſhall alſo be totally deveſted by the birth 
of a poſthumous ſon. 


So if lands are given to a ſon, who dies, leaving 


a ſiſter his heir, if the parents at any diſtance of 
time afterwards have another ſon, this ſon ſhall de- 
feat the former deſcent upon the ſiſter, and ſhall 
take the land as heir to his deceaſed brother. The 
ſame eſtate, may even be frequently deveſted by the 
future birth of nearer preſumptive heirs before it 
fixes upon an heir Tn: as if an cſtate 1 is given 

4 to 


„ 
to an only child, who dies, it may deſcend to an aunt, 
who may be ſtripped of it by an aſter- born uncle, on 
whom a ſubſequent ſiſter may enter; and who will 
again be deprived of the eſtate by the birth of a bro- 
ther, the heir apparent, whoſe title cannot be de- 
—JJ-:. „ IS | 
Io enter further into this ſo nice a ſubject would 
but perplex thoſe for whom theſe ſheets are intended. 
We ſhall therefore immediately proceed to the diſ- 
tribution of an Inteſtate's per/onal eſtate, 


$ 6. By the ſtatute 22 and 23 Car. 2. c. 10. com- 
monly called the Statute of Diſtributions, being made 
in order to regulate the diſtribution of eſtates of in- 
teſtates, i. e. of ſuch as died without Will, it is enacted, 
that the remainder of the perſonal eſtates of ſuch 
inteſtates, after paying their debts and funeral ex 
pences, ſhall, at the expiration of one full year from 
the death of the inteſtate, which is allowed for the 
purpoſe of paying a due regard (as the ſtatute ex- 
preſſes it) to creditors, be diſtributed in the follow- 
ing manner, viz : One third part thereof ſhall go to 
the widow of the inteſtate, and the reſidue to be di- 
_ vided in equal proportions among his children; or if 
any of them are dead, to their legal repreſentatives, 
that 1s, their lineal deſcendants. If there are no 
children, or legal repreſentatives of them ſubſiſting 
then one half the eſtate ſhall go to the widow, and 
the other half to be diſtributed equally among all the 
next of kindred to the inteſtate, in equal degree, and 
their repreſentatives. If there is no dr £15 the 
whole eſtate goes among the children; if there is 
neither widow nor children, the whole of the eſtate 
ſhall be diſtributed among all the next of kin, in equal 
degree, and the repreſentatives of ſuch of them as may 
happen to be dead, if ſuch next of kin are — 
5 5 an 
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and ſiſters, but not elſe; no repreſentatives of other 
relations being admitted. The next of kindred here 
referred to ſhall be ſoon more particularly ſpecified. 
Our of the above rule of diſtriburion all ſuch chil- 
dren are excepted (except the heir at law) as may 
have had any eſtate ſettled on them by the inteſtate. 
in his life time, or may have been advanced by him, 
by marriage portions or other gifts, equal to the 
ſhare which would be due to them under ſuch diſtri- 
bution. And if the eſtate or portion ſo given them 
by the inteſtate in his life time is not equal to their 
diſtributive ſhare, they or their repreſentatives ſhall 
then be entitled to ſo much only of their father's eſ- 
tate under this ſtatute as will make the ſhares of all 
the children as equal as poſſible. Bur the eldeſt ſon 
and heir at law, or any other fon who may be heir by 
particular cuſtom, as the youngeſt ſon under the 
cuſtom of Borough Engliſh, though he may have 
land by deſcent of ever fo large a value, and though 
he may have had any land given him by his father, 
the inteſtate, in his life time, 1s nevertheleſs entitled 
to his proportion in the inteſtate's perſonal eſtate 
equally with the other children. But if the heir at 
law has had any advancement from his father in 
money, he muſt, like the other children, allow for 
that, to make his ſhare of the eſtate equal with their's. 
In all caſes where children have been advanced in 
the father's life time by gift of a marriage portion or 
otherwiſe, and the father afterwards dies inteſtate, 
if this marriage portion is not equal to the ſhare due 
under the ſtatute of diſtributions, the rule is, for ſuch 
children to allow what they have ſo received to be 
part of the perſonal eſtate of the deceaſed, and then 
to take their diſtributive ſhare out of the whole.— 
Thus, if a man dies worth 2000l. leaving three 
daughters, one of whom in his life time hag received 
50ol, from him, in order to make an equal diſtri. 
„ bution 


(4 3 
bution under the ſtatute, the advanced daughter 
muſt bring this ;00l. into hotchpor, that is, mix it 
- with the other perſonal eſtate of her father, making 
that by this means the ſum of 25001. to one third 
2 f of which whole ſum each daughter is entitled, 
eing the ſum of £331. 6s. 8d. and which the two 
unadvanced daughters will accordingly receive out. 
of the 2000. the eſtate of the father at his deceaſe, 
and will thereby leave the ſum of 3331. 6s. 8d. for 
the advanced daughter, which, with her former 
portion, will make all their ſhares exactly equal.—It 
is to be remembered, that where the inteſtate leaves 
a widow, her one third part or ſhare is in all caſes to 
be in the firſt place deducted out of his whole per- 
ſonal eſtate, before any diſtribution is made among 4 
the n | : 


8 7. Wx will now proceed farther to explain who 
are the next of kin. 
A man's neareſt of kin, and who are to take his 
Hier eſtate, under the above ſtatute, together with 
is widow, in the proportions before mentioned, or 
in caſe there is no widow, the whole of ſuch eſtate ; ; 
are, in the firſt place, his children and their repre- 
ſentatives, who are particularly provided for in the 
at. In caſe there are no children, but only grand- 
children, then the perſonal eſtate belongs to ſuch 
grandchildren. If he has no wife, children, or grand- 
children, or iſſue of them, and his father is living, 
ſuch father ſhall take the whole of his perſonal 
eſtate. If his father is dead, then it ſhall be divided 
between his mother, and all his brothers and ſiſters 
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_ equally, whether of the half © or the whole blood, this 
making no difference in the ſucceſſion to perſonal 
eſtate. If both his father and mother are dead, then 
between all his brothers and ſiſters equally, and the 
children of ſuch of them as Buy be dead; or if he has 


only 
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only one brother or ſiſter, the whole eſtate goes to 
ſuch one. If he has neither children, father, mother, 
brothers, nor ſiſters, it ſhall go to his grand father, 
or if he is dead, the grandmother.“ If none of 
theſe are living, then ſuch of his uncles and aunts, 
and nephews and nieces, as may be living at his 
death, take his perſonal eſtate equally amongſt them. 
And laſtly, if there are none of the above relations, 
his firſt couſins equally ſhare and ſhare alike; and 
no perſon is ever admitted to take as a repreſentative 

of another, except the iſſue of the inteſtate's chil- 
dren, and the children of his brothers and ſiſters. ' 
In order to clucidate and explain the above, a few 
obſervations may be neceſſary. And 1ſt, it is a 
rule, that in all caſes where there is only one perſon 
who is next of kin to the inteſtate, there being no 
other relation in equal degree, that one perſon ſhall 
take the whole ; as if there be but one child and no 
grandchildren, and as in the caſe above mentioned 
of the father of the inteſtate. „ 
2dly, The next rule I ſhall mention, is, that 
where repreſentation is allowed, all the children of 
ſuch deceaſed perſon, as may be entitled to a ſhare, 
take ſuch their parent's ſhare among them all. As 
if a man dies inteſtate, leaving two children, a grand- 
child by another of his children, and two grand- 
children of another, each of his two children ſhall 
take one fourth part, the grandchild of one of the 
deceaſed children ſhall have another one fourth part, 
and the two grandchildren of the other deceaſed 
child ſhall have the remaining one fourth between 
them. The reaſon of this being, that the grand- 


„In a caſe where the next of kin to an inteſtate were a grand- 
father by the father's fide, and a grandmother by the mother's fide, 
it was determined they ſhould each take half of the eſtate. 


children 


(1 
children do not take this ſhare in their own right as 
next of kin, but as repreſentatives of their deceaſed 
parent, the children of the inteſtate. For if a man 
leaves only grandchildren, as for example, two grand- 
children by one ſon, three by another ſon, and five 


by a daughter, there each of the grandchildren ſhall 


take one tenth part, becauſe they, in this caſe, claim 


their ſhare in their own rights as next of kin, and all 


are ſo in an equal degree. 
3dly, If a perſon dies without children, grand- 


children, father, or mother, and his eſtate is divided 


between his brothers and ſiſters, or their children, 
the ſame kind of rule is adopted as in the above caſe 
of children and grandchildren ; as if there are two 
brothers, one ſiſter, and three nephews and nieces 


(children of a deceaſed brother or ſiſter) here the two. 
brothers and the ſiſter living each take one fourth 


rt, and the three nephews or nieces the remaining 
one fourth between them, as perſonal repreſentatives 
of their deccaſed . the brother or ſiſter of the 


inteſtate. 
4thly, If he has no children, grandchildren, father, 


mother, brothers, nor ſiſters, but a grandmother 


living, ſhe ſhall take the whole of the eſtate, and his 


_ uncles and aunts, if he has any, ſhall not ſhare with 


her, contrary to the caſe of his own mother, and 


; brothers and ſiſters. 
5thly, In caſe of an inteſtate's death, leaving only 


uncles and aunts, and nephews and nieces, (children 


of a deceaſed brother or ſiſter of the inteſtate) the 


uncles and aunts of the inteſtate take equally with _ 
his nephews and nieces, being all his next of kin in 


equal degree. 
6thly, If when a man dies he leaves his wife with 


child, ſuch child, when born, ſhall have an equal 
ſhare with his other children, or ſuch other ſhare as 


it would have been entitled unto, if born and living 
at 


(Tm). 
at the time of his death; and if it is an only child, it 
ſhall ſhare the perſonal eſtate equall y with its mo- 
ther. | 


$ 8. Tuus have I 8 in the beſt man- 
ner I was able, to explain the nature and rules of the 
diſtribution of the eſtates of ſuch as die without 
Will. But it is yet further to be remarked, that the 
ſtatute above mentioned expreſsly excepts and re- 
ſerves the cuſtoms of, the City of London, of the 
province of York, and of all other places having 
peculiar cuſtoms, of diſtributing Inteſtates” eſtates ; 
ſo that though in thoſe places the reſtraint which 
perſons were formerly laid under by theſe cuſtoms, 
with reſpect to deviſing, is now removed by the ſe- 
veral ſtatutes mentioned in the former part of this 
work; their ancient cuſtoms remain in full force, 
as far as they reſpect the diſtribution of their eſtates ; 
ſome of which we ſhall therefore proceed to mention. 
| In the firſt place, in the city of London and pro- 

vince of York, the effects of the Inteſtate, after pay- 
ment of his debts, are divided in the following 
manner, viz, If the deceaſed leaves a widow and 
children, his perſonal eſtate (deducting the widow's 
apparel and furniture of her bed-chamber, which in 
London is called the widow's chamber) is divided 
Into three parts, one of which belongs to the widow, 
another to the children, and the third to the admi- 
niſtrator; if only a widow, or only children, they 
ſhall reſpectively, in either caſe, take one half, and 
the adminiſtrator the other half; if neither widow 
nor child, the adminiſtrator ſhall have the whole 
and this ſhare, thus given to the adminiſtrator, and 
called the dead man's part, the adminiſtrator uſed to 
apply to his own uſe, till the ſtatute 1 Fac. 2. c. 17. 
declared that the ſame ſhould be ſubject to the ſta- 
rutes of diſtribution; now, thereſore, this one third 

part 
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part is diſtributed in the ſame manner, where theſe 
_ cuſtoms prevail, as the whole of the eſtate is in other 
caſes of inteſtacy, or dying without Will. So that if 
a man dies worth 1800l. leaving a widow and two 
children, the eſtate ſhall be divided into three parts ; 

of theſe three parts the widow ſhall have one, being 
600l. by the cuſtom, and the children another 6001. 
alſo under the cuſtom, and the remaining one third, 
being the dead man's ſhare, or 600l. is to be divided 
as directed by the ſtatute; that is, one third, being 
200l. to the widow, and the remaining two thirds, 
being 4ool. among the children ; ſo that in the whole, 
the widow has 800ol. and the children cool. each. If 
a man leaves a widow and only one child, the cuſtom 
gives one third, or 600l. to each, and che ſtatute di- 
vides the other one third between them, being Zool. 
each, and thus the widow and children have each a 
half of the eſtate, or gool. If he leaves a widow, and 
no child, the widow ſhall have three-fourths of the 
whole perſonal eſtate; that is, one half of the whole 
by the cuſtom, and half of the remaining half under 
the ſtatute; and the remaining one-fourth part ſhall 
under the ſtatute be diſtributed to the next of kin. 

It is alſo to be obſerved, that if the wife be provided 
for by a jointure before marriage, in bar of her 
cuſtomary part, ſhe ſhall not be entitled toany thing 


by virtue of the cuſtom, but ſhe ſhall nevertheleſs 


have her ſhare under the ſtatute of diſtributions of 
that one-third which the cuſtom gives to the admi- 
niſtrator, and which he is directed to diſtribute ac- 
cordingly, unleſs barred by ſpecial agreement. And 
if any of the children are advanced by the father in 

his life time with any ſum of money (not amounting 

to their full proportionable part) they muſt allow 
for that to the reſt of the brothers and ſiſters, in the 
ſame manner as has been mentioned with reſpect to 


| — of the whole eſtate. under the ſtatute, 
4 I Þ 
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but not to the widow, before they are entitled. to any 


benefit under the cuſtom ; but if they are fully ad- 
vanced, the cuſtom entitles them to no farther divi- 
5 dend. | | | : 


Thus far in the main the e of London and 


of Vork agree; but beſides certain other leſs mate- 
rial variations, which it would be here needleſs to 
mention, there are two principal points in which 
they conſiderably differ. One is, that in London 


the ſhare of the children (or as it is there called their 
orphanage part) is not fully veſted in them till the 
age of twenty - one, before which they cannot diſpoſe 


of it by Will: and if they die under that age, whether 
married or not, their ſhare ſhall ſurvive to the other 
children; but after the age of twenty-one it becomes 
their abſolute property, and may be diſpoſed of by 
Will, or, in caſe of their dying without Will, diſtri- 
buted under the ſtatute, like their other perſonal 


eſtate. The other difference is, that in the province 


of York, the heir at common law, who inherits any 
lands, either in fee or in tail, is excluded from any 
filial portion, or reaſonable part. 


$9. In all the above caſes, by children muſt be 


_ underſtood /egitimate children, 1. e. ſuch as are born 


in lawful wedlock ; a baſtard being in law accounted 
the ſon of no one, and therefore incapable of taking 
by deſcent or under the ſtatute of diſtributions; and 


it ſuch baſtard, who can have no relations or next of 


kin, except his wiſe and children, dies inteſtate, 
without a wife or any iſſue, (children or grandchil- 


_ dren) leaving a perſonal eſtate, in this caſe the King 


is entitled to ſuch perſonal eſtate, and adminiſtra- 
tion therof will be granted to any one whom the 
King ſhall appoint by his letters patent : and which 
is generally, in ſuch caſes, granted by his Majeſty to 
ſuch perſons as appear to have the moſt equitable 
claim. 


If 
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If a married woman dies without any Will, as ſhe 
nerally muſt, adminiſtration of all her goods be- 
| 5 ngs of right to her huſband, as her next of kin, 
J or moſt lawful friend, within the ſtatute of diſtri- 

| butions: + = 5 8 | 

And this is confirmed by the ſtatute of 29 Car. 2. 

r. 3. enacting that the ſtatute of diſtributions ſhall 
not extend to the eſtates of married women who 
ſhall die without Will, but that their huſbands may | 
demand and have adminiſtration of their rights, 
credits, and other perſonal eſtates, and recover and 
+8 enjoy the ſame as rhey might have done before the 
3 making of the ſaid act: and the huſband is accord- 
ijngly entitled to the whole perſonal eſtate, and be- 

comes her perſonal repreſentative to all intents and 
B rpoſes. And if the huſband dies after the wife, 
1 before adminiſtration taken out by him, his execu- 
tors or adminiſtrators, and not the wife's next of kin, 
| | ſhall be entitled. . | 2 
= : But where the wife is executrix to another, then 
| as to the goods which ſhe had in that. capacity, ad- 
miniſtration muſt be granted to the next of kin to 
the perſon to whom ſhe was executr:x, his perſonal 
eſtate belonging to them. Ds gg oe 


—_ 


CHAP. 


CHAP. VII. 


$ 1. Of Executors and Adminiftrators—Executors, what they are. 
S 2. Not compellable to act, but may refuſe—1f they refuſe, they muſt 
not meddle with the Efes of the deceaſed. 


8 3. Adminiſtrators, what they are, and in what Caſes to be ap- 
pointed. | | 


S 4. To whom Adminiſtration is to be granted. 

§ 5. Oath and Bond of an Adminiſtrator. . 
§ 6. Diſtinctions between an Executor and an Adminiſtrator. 

I 7. Appointment of Guardians by Will, 


F r. Ar Executor is he to whom another man 
commits by Will the execution of that his laſt Will 
and Teſtament ; and a deviſe of perſonal eſtate is 
not looked upon to be of any effect until the Will is 
roved by the executor; an executor cannot give a 
Will in evidence concerning perſonal eſtate, without 
producing the probate; for it is no Will until it has 
received the ſanction or allowance of the ſpiritual 
court; which court is to judge whether it is a Will 
or not; and the temporal or common law courts 
are not to look upon it as a Will as regards per- 
ſonal eſtate, till probate be made. 
This appointment of an executor is held to be 
eſſential to the making a Will or Teſtament of per- 
ſonal eſtate, and may be performed either by expreſs 
words, or ſuch as ſtrongly imply the ſame. * 


All 
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All perſons are capable of being executors that 
are capable of making Wills, and many others beſide; 
as, married women and infants, nay, even infants 
unborn, or yet in their mother's womb (in ventre /a 
Tere, is the legal term for ſuch) may be made exę- 
Eutors ; though no infant can àct as executor before 
he is ſeventeen years old, till which time admini- 


ſtration muſt be granted to ſome other perſon, dur- 


ing ſuch infancy or minority. 


14 2. Bur though a perſon is appointed an executor 
by a Will, he cannot be compelled to undertake the 


executorſhip againſt his own deſire, unleſs he has, 


after the death of the teſtator, meddled with his 


goods as executor; for then he is not only to be 


compelled to perform the office of an executor, but 
even if he ſhould refuſe ſo to do, his refuſal would 
then be void, and he ſhould be charged as executor ; 
and therefore if the executor named in the Will is 
reſolved not to act, but to refuſe the executorſhip, 
he muſt be particularly careful that he does not ad- 


' miniſter the goods of the deceaſed as executor ; for if 


he has once adminiſtered as executor, he may at any . 
time after be compelled to undergo the burden of 


that office, and may be ſued as ſuch, by the creditors 


of the teſtator, though he cannot ſue any perſons 
debtor to the teſtator, until he proves the Will, and 
which he muſt then do in his own defence. _ 

A perſon is ſaid to adminiſter as executor, fo as 


thereby to be compelled to accept the executorſhip, 


when he performs thoſe acts which are proper to an 


executor, as by paying the debts due from the teſ- 
tator, or receiving any debts due to him, or giving 


acquittances for the ſame, with other fuch like acts; 
but generally whoever, as a mere treſpaſſer, takes 


Poſſeſſion of any of the goods or effects of the teſ— 


tator, and converts the ſame to his own uſe, and not 


(4) 
to the afe of the teſtator (as to the payment of his 
debts or legacies) does not adminiſter as executor. ' 
The moſt ſafe courſe, however, is not to meddle at 
all, but to refrain entirely from any diſpoſition 
whatever of the teſtator's goods. Yet even where a 
perſon has not meddled with the goods of the teſtator 


at all, and is therefore not compellable to accept the 


executorſhip, yet if a legacy is left to him as ex- 
ecutor by the Will, he may be compelled either co 
act as executor, or on refuſal to loſe his legacy. 

This refuſal of a perſon to take upon him the 
executorſhip, cannot be by word only, but it muſt 
be entered and recorded in the eccleſiaſtical court. 
If any perſon, not being appointed executor by 
the Will of the deceaſed, nor having adminiſtration 
granted to him by the ordinary (as after mentioned) 
takes upon him to intermeddle with the goods or 
effects of the deceaſed, and to act as executor, he 
E becomes executor of his own wrong, (de ſim tort) and 
\ ſhall be anſwerable both to the rightful executor or _ 
| | lire and to the creditors of the deceaſed, 
to the amount of the effects adminiſtered by him, 
and he may pay the teſtator's juſt debts with ſuch 
effects, the pay ment of which debts ſhall be allowed 
him; and in caſe ſuch executor of his own wrong 
dies, having any goods of the deceaſed in his hand, 
.. his executor or adminiſtrator ſhall be liable to anſwer 
for the ſame, as he himſelf muſt have done if living. 
Where there are ſeveral executors named in the 
Will, ſome of whom refuſe to act, and others of 
them prove the Will, they who refuſe may after- 
wards at their pleaſure adminiſter, notwithſtandin 
ſuch refuſal, before the Ordinary: and this is what 
in the ſpiritual court is called a double probate, 
which is in this manner; the firſt executor who 
comes in takes probate of the Will in the uſual 
form, with a reſervation to the reſt. Afterwards, if 

| | 0 * | another 
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another comes in, he alſo is to be ſworn in the uſual 
manner, and an engroſſment or fair copy of the 
original Will is to be annexed to his probate, in the 
ſame manner it was to the firſt; and in the ſecond 
grant ſuch firſt grant is to be recited, and ſo on if 
there are more that come in afterwards : for not- 
withſtanding their refuſal at firſt, they ſtill continue 
executors, and at any time during the lives of their 
fellow executors they may prove the Will, they may 
pay debts, make releaſes, and they muſt be joined 
in all ſuits where the executors are plaintiffs, be- 
cauſe they are all privy to the Will; though it is 
not neceſſary where they are defendants; becauſe 
the plaintiff in any action againſt them ĩs not bound 
by law to take notice of any but ehoſe who have 
LE oo on. = 

If a man makes two executors, and dies, and one 
of them proves the Will in the name of them both, 
without the conſent of the other; yet this is not 
any adminiſtration by him who refuſed the executor- 
ſhip, but he may plead to any action brought againſt _ 
him as executor, that he never was executor; for 
neither the Will or probate make him ſo, if he does 
not adminiſter. 


$3. Wur all the executors named in the Will 
refuſe to act, the biſhop of the dioceſe or ordinary 
may commit adminiſtration, with the Will of the 
deceaſed annexed, under the rules after mentioned ; 
and in ſuch caſe the perſon to whom this adminiſ- 
tration is granted is called the adminiſtrator of the 
deceaſed with the Will annexed, and may adminiſter 
the goods; and his duty is then very ſimilar to that 
of an executor. This authority of the adminiſtra- 
7or, and any act done by him in purſuance of it, is 
good and effectual in law, till the executor under- 


takes the executorſhip, and proves the Will; as it is 
2 | ſaid 
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faid he may even then do; and that in ſuch caſe the 
Ordinary may afterwards revoke the adminiſtration : 
but the Ordinary cannot certainly repeal an admi- 
niſtration at his pleaſure; and the rule with reſpect 
to this ſeems to be, that an adminiſtration may be 
repealed, although not aubitrarily, yet where chere 
ſhall be juſt cauſe ſor ſo doing, of which the courts 
of law are to judge, as if the adminiſtrator ſhould 
happen to become inſane, inſolvent, or the like.— 
And ſo if the perſon who is next of kin, at the time 
of the death of the inteſtate, happens to be incapable 
of adminiſtering, by reaſon of any legal impediment, 
| (attaint or excommunication for example) and the 
Ordinary commits adminiſtration to another; if the 
next of kin afterwards becomes capable, the Ordinary 
may repeal ſuch adminiſtration, and commit it to 
the next of kin. | 

If a man makes his Will without appointing any - 
perſons to be his executors, or the executors named 
are unknown, and cannot be found out, or are in- 
capable of acting, or diſabled from being executors ; 
or in caſe the executor is dead before the teſtator, or 
dies after the teſtator and before proving the Will; 
in all theſe caſes an adminiſtration muſt be granted 
by the Ordinary, with the Will annexed, to the per- 
ſon to whom the reſidue is bequeathed by the Will, 
and if this perſon were the deceaſed executor, then 
to his executor or perſonal repreſentative. If there 
were no deviſee of the reſidue, then to ſuch perſons 


as would be entitled to adminiſtration in caſe there 


had been no Will: In this latter caſe of dying with- 
out any Will, (the conſequences of which have been 
more fully explained in the foregoing chapter) ad- 
miniſtration ſhall be granted to ſuch perſons as are 
appointed by the ſeveral ſtatutes, and who thoſe 
perſons are we will immediately proceed to explain ; 
firſt obſerving, that in _= caſes (except where there 

| 3 3 
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is a controverſy depending whether there is a Will 
or not) the Ordinary may be compelled to grant ad- 
miniſtration to the perſon who is entitled to it; and 
that if he refuſes, a writ of mandamus will be 
granted by the Court of King's Bench, commanding 
bim to grant it; though the perſon entitled to ad- 
miniſtration may if he pleaſes refuſe to take it upon 
him, and the Ordinary has no power whatever to 
compel him to accept it. | 


$ 4. IT may be neceſſary here to mention, that by 
an act of parliament of 9 and 10 W. 3. c. 32. per- 
ſons denying the Trinity, or aſſerting that there are 
more Gods than one, or denying the Chriſtian re- 
ligion to be true, or the holy ſcriptures to be of di- 
vine authority, ſhall for the ſecond offence be diſ- 
abled from being adminiſtrators : ſuch perſons, hav- 
ing loſt all ſenſe of religion, are therefore preſumed 
to be of too immoral and improper a character to 
be capable of honeſtly performing their duty in an 


office of ſo much truſt and confidence, and incapable _ 


of being bound by the oaths preſcribed to them. 
Ihe ſtatute of the 21 H. 8. c. 5. enacts, that in 

caſe any perſon dies without a Will, or the executors 
named in any Will refuſe to prove it, then the Or- 
dinary, or other perſon having authority to take 
probate of Wills, ſhall grant the adminiſtration of 
the goods of the deceaſed to his widow, or next of 
kin, or both, as the Ordinary ſhall think proper.— — 
And where ſeveral perſons claim the adminiſtration, 
as next of kin, who are all cqual in degree of 
kindred to the perſon deceaſed, or where one perſon 
deſi res the adminiſtration as next of kin, there be- 
ing ſeveral perſons in equality of kindred with him; 
in every ſuch caſe the Ordinary ſhall be at liberty to 
grant the adminiſtration to the widow and one of the 

next of kin only, jointly or ſeparately, as he pleaſes. 


By 
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By virtue of the ſtatute laſt mentioned, adminiſ- 
4 ſhall generally be granted to the widow or 
next of kin. Who thoſe next of kin are, comes 
more properly under the head concerning the diſtri- 
bution of the eſtates of ſuch as die without Will, and 
which has been there fully explained; thoſe who are 
entitled to ſhare the eſtate being entitled, under the 
above reſtrictions, to adminiſtration. There is, 
however, one exception to this rule, as to the next 
of kin, in caſe the executor refuſes, or having ac- 
cepted the executorſhip, dies without appointing any 
executor by his Will; this exception is in favour of 
a reſiduary legatee in a Will; for he being entitled 
to all that remains after debts and legacies paid, has 
certainly the firſt and beſt title to be adminiſtrator 
of the eſtate. The deviſe of the reſidue to him tak- 
ing away the preſumption which the ſtatute other- 
wiſe makes, that the teſtator would have given ſuch 
reſidue to the next of kin. [See before, pa. 8 5. 
Beſides the adminiſtrators already mentioned, there 
are alſo ſeveral others. As adminiſtrator during 


the abſence of the next of kin to an inteſtate out of 


the kingdom, which is a great convenience; for if 
his next of kin happens to be beyond ſea at the time 
of the death of any one dying without Will, the ad- 
miniſtration could not otherwiſe be granted, and 
the effects of the deceaſed might be ſquandered 
away, and the debts due to him loſt, for want of 
proper care and a timely adminiſtration. 

Adminiſtration is alſo ſometimes granted to an 
indifferent perſon while a ſuit is depending, which 
is called in law an adminiſtration pendente lile; or if 
there is no diſpute or controverſy, then till the exe- 
cutor comes in; all which adminiſtrations ceaſe of 
courſe, as ſoon as the conſideration ceaſes on which 
they were firſt granted. 

We have already mentioned that an infant, though 


ever ſo young, may be appointed an executor, but 
G 4 1 that 
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that the execution of the Will ſhall not be committed 
to him until he is ſeventeen years old, till when ad- 
miniſtration is to be granted to ſome one, who is in 
ſuch caſe called adminiſtrator durante minori etafe, 
1. e. during the minority of the infant executor, and 
which adminiſtration ceaſes as ſoon as the executor 
attains the age of ſeventeen; and where the infant 
executor is a female, who before ſeventeen marries a 
huſpand of full age, yet the adminiſtration ſhall not 
ceaſe till ſne herſelf is ſeventeen years old compleat. 
But although an adminiſtration, during the minority 
of an infant executor, ceaſes at his age of ſeventeen, 
yet an adminiſtration during the minority of an in- 
fant adminiſirator (which is granted when the next of 
kin, or other perſon, who is entitled to the admi- 
niſtration, is not of age) does not ceaſe till he is 
twenty-one years old; and the reaſon of this is, be- 
Eauſe every adminiſtrator 1s obliged to enter into a 
bond duly to adminiſter the effects of the deceaſed, 
an act which an infant under twenty-one is not per- 
mitted to do. Where adminiſtration is granted 
during the minority of ſeveral executors, he who 
comes firſt of age ſhall prove the Will, and the ad- 
miniſtration ſhall immediately ceaſe. 

If a married woman, as next of kin, has a right 
to adminiſter, the adminiſtration ought not to be 
granted to the huſband and wife jointly, but to the 

wife only; for otherwiſe, if ſhe ſhould die before 
him he would continue adminiſtrator againſt the 
meaning of the act. But if a wife who, as a redu- 
ary legale, has a right to take adminiſtration, refuſes 
ſo to do, and prays it may be granted to another, and 
not to her huſband, yet it may be granted to him, he 
being entitled to all ſhe would have as reſiduary 
legatee. 

Where adminiſtration is granted to two perſons, 
and one dies, the adminiſtration ſurvives ta him 
who is living. . a 


If 
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If none of the next of kin will take out admi- 
niſtration, a creditor may, by cuſtom, do it; and 
laſtly, the Ordinary may, in defect of all theſe, com- 
mit adminiſtration to ſuch diſcreet perfon as he 
approves of, or may grant to ſuch perſon his letters, 
merely to collect together the goods of the deceaſed ; 
which do not make the perſon thus appointed either 
executor or adminiſtrator, his only buſineſs being to 
keep the goods in his ſafe cuſtody, and wherewith 
the Ordinary is to fatisfy debts and legacies (if there 
is any Will) as far as the goods will go; to the pay- 
ment of which the Ordinary, by this means, becomes 
liable in the ſame manner as an executor or admi- 
niſtrator. | | 


$5. Ir may be here neceſſary juſt ſhortly to men- 
tion the oath which an executor or adminiſtrator 
takes, on having probate of the Will, or admini- 
{tration of the effects granted to him, and alſo the 
bond which he is obliged to enter into, in order that. 
every perſon may be aware what their duty is, and 
what is impoſed upon them by thoſe ſacred obli- 
gations; which (through the multiplicity of buſineſs) 
being entered into in a vaſt hurry, may not always 
have that ſolemn attention paid to them which ob- 
jects of ſo highly ſerious a nature deſerve. 

If the adminiſtration is granted in conſequence of 
there having been no Will, the adminiſtrator ſwears, 
(or being a Quaker, ſolemnly affirms) that he be- 
lieves the deceaſed: died without Will, and that he 
(the adminiſtrator) is the ſon, next of kin, &c. (as 
the caſe may be) to the deceaſed; and then in that 
and all other caſes, proceeds to bind himſelf by his 
oath, well and truly to adminiſter all the goods of 
the deceaſed, and to pay his debts, .ſo far as his 
goods will extend, to exhibit a true, full, and per- 


fect inventory of ſuch goods, and to render a true 
account 
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account of his adminiſtration unto the court from 
whence the adminiſtration iſſues, when he ſhall be 

lawfully required fo to do. 

And by the ſtatute of 22 & 23 Car. 2. c. 10. o 
nting adminiſtration, the adminiſtrator enters 
into a bond, with two ſureties, according to the va- 
lue of the eſtate; which bonds are determined to be 
legal, and by which he binds himſelf to the Ordinary, 
or perſon having power to grant ſuch adminiſtration, 
to make, or cauſe to be made, a true and perfect 
inventory of all the goods and chattels, debts, and 
effects of the ſaid deceaſed, which have come, or 
ſhall or may come, to his hands, poſſeſſion, or know- 
ledge, or to the hands and poſſeſſion of any other 
perſon or perſons for his uſe; and to exhibit or ſhew 
the ſame inventory into the regiſtry of the court 
from whence the adminiſtration iſſues, within a cer- 
tain time, and well and truly to adminiſter all ſuch 
goods and effects according to law; and alſo to make 
a true and juſt account of his ſaid adminiſtration, 
within the time mentioned in the bond, and to dif. 
tribute the reſidue or remainder of the deceaſed's 
eſtate according to law; and in caſe any Will ſhall 
appear and. be proved in due form, then to relin- 
quiſh the adminiſtration, and account with the 

executor. 8 | | 


- $6. Tur power of an executor is founded upon 
the ſpecial confidence and actual appointment of the 
deceaſed by his Will; but an adminiſtrator is merely 
an officer of the ordinary, preſcribed to him by act 
of parliament, in whom the deceaſed had repoſed 
no truſt at all, and whoſe power over the effects of 
the deceaſed ariſes from ſeveral ſtatures made for 
the purpoſe, and on whoſe death it reſults back to 
the ordinary to appoint another : for this reaſon, the 
intereſt veſted in my executor, by my Will, may be 

Fo | continued 
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continued and kept alive by the Will of the fame 
executor; ſo that the executor of my executor is, to 
all intents and purpoſes, my executor and repreſen- 
tative, as much as the perſon whom I originally 
named my executor, his executor repreſenting him 
in the ſame manner as I appointed him to repreſent 
me. But the Adminiſtrator of my executor has no 
privity or relation to me, being only commiſſioned 
to adminiſter the effects belonging to my executor 
himſelf, and not my goods which he had as executor; 
and in like manner, if I die without Will, and an ad- 
miniſtrator is appointed to me, who dies and appoints 
an executor, ſuch executor ſhall not be my repreſen- 
tative: but in all caſes where an adminiſtrator dies, 
and there remain any effects of the perſon to whom 
he was adminiſtrator undiſpoſed of or unadminiſ- 
tered, the ordinary muſt commit the adminiſtration _ 
of ſuch unadminiſtered goods to another perſon, who 
is then called an adminiſtrator de bonzs non, that is, of 
the goods not adminiſtered by a former adminiſtrator. 
And in ſuch caſe, this adminiſtrator de Bonis non is 
the only legal and perſonal repreſentative of the de- 
ceaſed. Tx | | 

Having thus ſhewn what is an executor or admi- 
niſtrator, and the difference between them, we will, 
in the next chapter, proceed to enquire into ſome 
of the principal points of their office and duty; 
_ firſt adding a few words with reſpect to the appoint- 
ment of guardians to the children of the teſtator. 


$7. Warr: a perſon dies, leaving children under 
age, it is now uſual to appoint guardians, but which 
were formerly, with rect to ſuch as were heirs to 
real eſtates, certain perſons entitled by law. The 
father, and he only, is authoriſed to appoint a 
guardian to ſuch children as may be under twenty- 
one years of age at the time of his death: and this 
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he may do either by Deed or Will, to be cd i in 
the preſence of two witneſſes ; ſuch guardianſhip to 
continue till they are twenty-one, or for any ſhorter 
time; and by the ſtatute of 12 Cha. 2. c. 24. a re- 
medy is given to the guardian againſt any perſon 
who ſhall unjuſtly take away ſuch child, to recover 
him, and damages for the child's benefit. This 
guardian has alſo the management of the child's 
lands, goods, and money, during its minority, and 
is to account for the ſame, and to have all reaſonable 
allowances. It may often be prudent to make the 
executors of a Will guardians to the children, but 
it is not neceſſary ; the father being capable of ap- 

inting Whom he pleaſes, and this, though he. 
= ſelf ſhould happen to be under the age of twenty- 
one at the time of making ſuch appointment, or at 
the time of his death, and though. he is therefore 

incapable of diſpoſing of his lands by Will. By the 
cuſtom of York, a mother may appoint a guardian 
to her children, as to the perſonal eſtate, but not as 
to land. And in all cafes where no guardian is ap- 
pointed, or if the guardians appointed die or refuſe 
to act, their power devolves to the Lord Chancellor, 
he being (under the King) the ſupreme guardian 
of infants, and all others not capable of acting for 
themſelves. 
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CHAP, VIII. 
$ 1. Of the Office and Duty of an Executor and Aldrin Ro 


$ 2. Burying the Deceaſed. 


$ 3. Obtaining Probate of his Will, in common F orm or — 
Diftinetion and Reaſons thereef.. | 


984. Letters of Adminiftration. | 
$ 5. In what Courts Wills are to be proved. 
$ 6. Making Inventory—Commiſfion of Appraiſement. 


$ 7. Colleting together Epecti.— Payment of Debts, and Rules as ts 
Priority and Preference in /o doing. 


5 8. Payment of Legacies, and 2 therein — Of Legacies in . 
| Faction of Debts. 


$ 9. Lapfing and veſting of OO on Legacies —Legacies | 
to Infants. 


$1 0. Dipefion of the Refidue of the Efate. 


Fr. as duties of an executor or adminiſtrator 
are in general very much the ſame, excepting, firſt, 
that the executor being appointed by Will, is bound 
to perform ſuch Will, which an adminſtrator is not, 
unleſs where the Will is annexed to his adminiſ- 
tration, and then he differs ſtill leſs from an exe- 
cutor: And ſecondly, that an executor may do 
many things before he proves the Will; but an 
adminiſtrator can do nothing till letters of adminiſ- 
tration are granted to him, the executor, as we have 
already ſaid, deriving his power from the Will, and 
not from the probate; whereas that of the admi- 
niſtrator ariſes entirely from the appointment of the 
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$ 2. Tus firſt thing neceſſary for him to do is to 
bury the deceaſed, in a manner ſuitable to the eſtate 


which he leaves behind him. Neceſſary funeral ex- 


pences are allowed in preference to all other debts 
and charges whatever; but if the executor or ad- 


miniſtrator is extravagant in the funeral, it is a 


ſpecies of devaſtation or waſte of the effects of the 


deceaſed, which he is not juſtified in, and which 


ſhall only be prejudicial to himſelf, and not to the 
creditors or legatces of the deceaſed. hs 


C3. Tux next duty of the executor is to prove the 
Will of the deceaſed, and which muſt alſo be done 
by the adminiſtrator, if there is any Will, and where 
the adminiſtrator 1s appointed during the minority 
or abſence of an executor. This is done either in 
common form, which 1s upon the oath of the exe- 
cutor or adniiniſtrator himſelf, and of the witneſſes 


to the Will, before the Ordinary or his deputy; or 
in caſe the validity of the Will happens to be diſ- 


puted, then it is proved in a more ſolemn form of 


law. In this laſt caſe it is requiſite that all ſuch 


rſons as have any intereſt in the eſtate of the de- 
ceaſed, that is to ſay, his widow and next of kin, to 
whom the adminiſtration of his goods ought to be 


committed, if he had died without Will, muſt be 
cCited or ſummoned to be preſent at the probation 


and approbation of the Will, in whoſe preſence the 
Will 1s to be exhibited to the judge, and a petition 


to be made by the party who produces the Will and 


demands probate of it; then the witneſſes to the 
Will, and others if neceſſary, are received and ſworn 


_ accordingly, and are examined every one of them 


privately and ſeparately, not only upon the allega- 


ion or articles, made by the party producing them, 


and who requires the probate to be granted him; 
but alſo upon interrogatories or queſtions in writing 
| | pur 
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put to them by the adverſe party ſummoned for that 
- purpoſe; and the depoſitions of the witneſſes thus 
taken are then committed to writing, and after- 
wards publiſhed; and in caſe the proof is ſufficient, 
the judge, by his ſentence or decree, pronounces 
for the validity of the Will, and a probate thereof is 
accordingly granted to the perſon requiring it. 
This manner of ſolemnly proving the Will is 
made uſe of for the greater ſecurity of the executor, 
as if the Will is at firſt only proved in common 
form, the widow and next of kin of the deceaſed 
may call on the executor afterwards for this ſolemn 
proof, when perhaps the witneſſes to the Will are 
dead, and many difhculties may ariſe to him. It 
is alſo uſual, when the executor has any conſiderable 
part of the eſtate and effects left him, to prove the 
Will thus ſolemnly in the firſt inſtance, and which 
the executor may always do at his own will and 
_ pleaſure, citing the widow and next of kin in par- 
_ ticular, and all perſons pretending intereſt in gene- 
ral; and then the Will can never afterwards be diſ- 
puted. If, however, the Will is proved in common 
form only, but remains undiſputed for a. certain 
number of years (it is ſaid thirty years are neceſſary) 
its validity cannot then be called in queſtion ; but 
it ſhall be ſuppoſed to have been ſolemnly and in- 
conteſtably proved at firſt. 


$ 4+ Ir the executor refuſes to prove the Will, the 
Ordinary may cite or ſummon him to the eccleſiaſtical 
court, for the purpoſe of proving the ſame, or de- 
claring his refuſal to accept the executorſhip, which 
he muſt do in open court, and which refuſal will be 
entered of record accordingly ; [ /ee before, pa. 83.] 
in which latter caſe the Ordinary will grant admini- 
ſtration to the perſon entitled to demand the ſame; 
and, on the other hand, if the Ordinary ſhould re- 
«x7 | fuſe 
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fuſe to grant a probate, or adminiſtration, he may 


be compelled fo to do by a writ of mandamus for 


the purpole. 


When the Will is thus proved, the original muſt 


de depoſited in the regiſtry of the Ordinary before 
whom it 1s proved; and a copy of it in parchment 


is made out, together with a certificate of its having 


been proved, under the ſeal of the Ordinary, and 


delivered to the executor or adminiſtrator ; all which 

ether is commonly called the probate. If there 
is no Will, the perſon entitled to be adminiſtrator 
muſt take out letters of adminiſtration, which are 


- alſo given under the Ordinary's ſeal, and by which 


a power like that of an executor is veſted in him 
to collect and adminiſter ; that is, to diſpoſe of the 


goods of the deceaſed according to law, and he 


then takes the oath, and enters into the bond before 
mentioned for the faithful pertormance of his truſt, 


[ See before, pa. 89, 90. 


$5. WirI reſpect to the courts from whence theſe 


probates and letters of adminiſtration iſſue, a few 


words may be thought neceſſary. The juriſdiction 
over Wills, and the effects of ſuch as die without 
Wills, which juriſdictions in effect depend upon 


_ each other, have been long veſted in the biſhops, and 
who are called the Ordinaries of the ſeveral dioceſes 
within which the perſon dying has effects. But as, 


from the extenſion of property conſequent to the 


commercial ſpirit of the country, it often, and in- 


deed where the perſon dying is worth any thing 


conſiderable, neceſſarily happens that his effects lie 


in different dioceſes, in order to avoid ſo many 
robates or letters of adminiſtration as would have 
2 otherwiſe made, from each Ordinary claiming to 
rant them for the effects in his dioceſe, it was ne- 
ceſſary to lay . ſome rule which might prevent 
* the 
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the uncertainties which would ariſe from thence to 
creditors and legatees, who would be ignorant upon 
Which of the ſeveral executors or adminiſtrators they 
were to make their demands. It is now therefore 
ſettled, that where a man dies having goods and 
effects in more dioceſes than one, the archbiſhop 
ſhall, by his prerogalive, grant probate or adminiſtra- 
tion of the whole goods and effects to the executor _ 
or adminiſtrator. And to avoid uncertainty, the 

quantity of goods in different dioceſes muſt. be of 
ſuch a value as to be ſufficiently remarkable to attract 
ſome little notice. This is now ſettled at 51. If any 
one, therefore, has goods or effects to the value of 51. 
or upwards in two or more different dioceſes, his 
Will muſt be proved, or in caſe there is no W1ll, let= 
ters of adminiſtration muſt be applied for in the pre- 

rogalive court of the archbiſhop, ſo called from the cix- 
cumſtances above mentioned. Theſe, however, are 
circumſtances which depend on the peculiar ſituation 
of the deceaſed's affairs, and concerning which the 
executor or adminiſtrator will always be properly in- 
| ſtructed by thoſe whole intereſt it is not to miſlead him. 


$6. Tur executor or adminiſtrator muſt imme- 
diately proceed to make an inventory or catalogue 
of all the perſonal eſtate, goods and effects of the - 
deceaſed whatever; as well thoſe in his poſſeſſion, 
viz. ready money, money in the funds, goods, cat- 
tle, ſtock on farm or in trade, &c. As allo all debts 
owing to the deceaſed, and all ſecurities for money, 
which are by the law called things in action, (as 
diſtinguiſhed from things in abſolute poſſeſſion) and 
other valuable property whatever; and in ſhort every 
thing which belonged to the deceaſed, and which he 
has or might have deviſed ; which inventory the 
- executor or adminiſtrator is to deliver in to the 
Ordinary, upon oath, whenever he is thereto lawfully 
H required, 
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ired. This inventory he ought immediately and 
ey to make, in order to ſhew what effects of 
the deceaſed he in fact ever has the poſſeſſion of; as 


on neglect of ſo doing he is liable to be charged with 


the payments of all debts and legacies, and ſubjects 
himſelf beſides to the imputation of having embez- 
zled the eſtate of the deceaſed. In this inventory, 
the executor is not to include the neceſſary wearing 
apparel of che widow (if any); ſhe being entitled to 
retain that, and alſo ſuch watches, rings, and jewels, 
as ſhe uſed to wear in her huſband's life time, and as 
are undiſpoſed of by his Will: Theſe are called her 
paraphernalia, and (unleſs on a deficiency in the 
huſband's eſtate, in which caſe they muſt be included 
in the inventory) are not liable, however valuable 
they may be, to anſwer his debts, and are to be 
reſerved to the widow in preference to all legacies. 
It has even been determined, that a huſband cannot 


by his Will diſpoſe of ſuch jewels of his wite, as are 
ſuitable to her rank and ſituation. 


The value of the goods and effects ſhould alſo be | 
ſpecified i in this inventory, although this is not bind= 
ing on the executor or adminiſtrator, nor is it very 


much regarded at the common law; for if it is too 


high, it ſhall not be prejudicial to him; and if it is 
too low, he ſhall reap no advantage from it: but the 


real value of them is to be found by a jury, whenever 


it may come in queſtion, on any diſpute whether 


the executor has fully adminiſtered, or has any 
effects left in his hands, or not. The time for exhi- 


biting this inventory to the Ordinary is left entirely 
to him, and he may excuſe the making or exhibiting 


it for a reaſonable cauſe, as where it may be expe- 


dient that the quantity and value of the effects 
ſhould · not be divulged. When exhibited in the 
eccleſiaſtical court, the inventory muſt be written on 


a two Kane and — ſtamp, impoſed by m_ 
| 3 „ 
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ral acts of rliament. : [ For a form, fee the Appendix, 


No. VIII. 6 
Sometimes, before the granting, or at leaſt before 


the iſſuing, of the letters of adminiſtration, or pro- 


bate of the Will, inſtead of this inventory of the 
goods of the deceaſed, upon the oath of the execu- 
tor or adminiſtrator, the judge of the eccleſiaſtical 
court, at the requeſt of ſome perſon having intereſt, 
iflues a commiſhon for the appraiſement and true 
valuation of the goods, rights and credits, and inſpec- 


tion of the bonds, leaſes, and other ſecurities and 


papers whatſoever, concerning the perſonal eſtate of 
the deceaſed, at the houſe of the deceaſed, or elſe- 
where, wherever his effects may be. But this is done 
only in extraordinary caſes of great moment. 


$7. Tux executor or adminiſtrator is to collect 


together and get in all the eſtate and effects ſo inven- 


toried; and to that end he has very large powers and 
intereſts conferred on him by law; being the repre- 


ſentative of the deceaſed, and having the ſame pro- 
perty in and right to his goods as the deceaſed had 


when living, and the ſame remedies to recover them. 
If there are two or more executors, a ſale of goods, 
or an acquittance for a debt, or any act done by 
one of them, ſhall be good againſt all the reſt; the 
teſtator having, by appointing them, placed an equal 
confidence in each of them. But in the caſe of admi- 
niftrators it is otherwiſe ; it being neceſſary they 


ſhould all join in doing any act relative to the eſtate 


of the deceaſed ; the power granted them being only 
to them jointly, and not ſeparately. 
Whatever is ſo recovered and got into the hands 
of the executor or adminiſtrator, which is of a ſale- 
able nature, and which can be converted into ready 
money, is called aſſes (from the French word aſſez) 
in his hands, that is, /#ffcient or enough to make him 
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chargeable to creditors and legacies, to pay them 
their debts and legacies, ſo far as the value of ſuch 
goods and effects extends, in the proportions and 
according to the rules aſter mentioned; and he may 
convert them into money, in order to ſatisfy ſuch 
demands. And in caſe one poſſeſſed of an eſtate for 
another's life dies without leaving any heir to take 
ſuch eſtate, it ſhall come to his executors or admini- 
ſtrators, in whoſe hands it ſhall be liable to the pay- 
ment of debts only, and not legacies. But if there 
is any heir, it will then (under the ſtatute of 29 Car. 
2. c. 3.) be liable in his hands to all ſuch debts as 
are chargeable on the real eſtate. The method and 
rules therefore of ſuch payment are next to be taken 
into conſideration. e N | 
The executor or adminiſtrator muſt pay the debts 
of the deceaſed; and in payment of theſe he is 
bound to obſerve the rules of law, which give a 
preference to them accordingly as they are Al entir 
ſecured; otherwiſe, on any future deficiency of 
effects, if the executor or adminiſtrator pays debts 
of a lower degree firſt, he will be obliged to anſwer 
thoſe of a higher nature out of his own eſtate. Firſt, 
then, he may pay all neceſſary funeral charges, and 
he expences attendant on proving the Will, or 
granting letters of adminiſtration *, which latter, as 
ue have before ſaid, is neceſſary with reſpect to an 
adminiſtrator, to give him power to act. Secondly, 
he muſt pay debts due to the King, on record or 
ſpecialty. Thirdly, ſuch debts as are by particular 
acts of parliament directed to be preferred to others; 
as the forfeitures for not burying in woollen (if any), 
money due from an overſeer of the poor for rates 
collected by him and not paid, and for letters to the 


For the expence of probates and letters of adminiſtration, and 
the ſtamps neceſſary for the diſcharge of legacies, ſee Appendix, 
No. IX. and No. XI. | 


poſt-office. 
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noſt-office; Fourthly, debts of record due from the 
deceaſed to private perſons, as money due upon 


judgments; (if regularly docketed, or entered accord- 


ing to the directions of an act of 4& 5 V. & M. 


c. 20 ;) money due under a decree in Chancery, 
ſtatutes and recognizances, being a particular ſort of 
ſecurity on the eſtate, entered into by the deceaſed ; 

and in this claſs are alſo included mortgages ; and all 
which debts ſhall carry intereſt to the time of pay- 


ment, as do alſo debts due on bond. Fifthly, debts 


due from the deceaſed on ſpecial contracts, as for 
rent, (but for which the landlord has often a better 
remedy in his own hands, by diſtraining on the pre- 
miſes) or upon bonds and covenants under ſeal. 
Laſtly, debts on ſimple contracts; that is, upon 
notes unſealed, and verbal promiſes, as well where the 
deceaſed has really promiſed, as where the law will 
imply that he has, as for goods bought, &c. Among 


theſe ſimple contracts, ſervants wages are by many, 


with great reaſon, preferred to all others, and it was 
in fact an abſolute rule of our ancient law ſo to do. 

Among debts of equal degree, the executor or ad- 
miniſtrator is allowed to pay himſelf his whole debt 
firſt, by retaining in his hands ſo much as his debt 
amounts to. But he is obliged to pay all debts of a 
higher nature before he can retain his own of an 
inferior one; being only allowed this privilege 


againſt Tuch as have no better ſecurity than himſelf. 


But an executor of his owr! wrong is not allowed to 
retain his own debt, for this might tend to encou- 
rage creditors to firive who ſhould firſt take poſſeſſion 
of the goods of the deceaſed, and would beſides be 
taking advantage of his own illegal act, which is 
contrary to the rule of law. If a creditor appoints 
one who is his debtor to be his executor, the debt is 
diſcharged, whether the executor acts. or not ; pro- 
vided there are e effects enough beſides to pay all the 

H 3 teſtator's 
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teſtator's debts: for 8 this diſcharge of we 
debt ſhall, in this caſe, take place of all legacies, yet 
it would be unfair to defraud the teſtator's creditors 
of their juſt debts, by a releaſe which is abſolutely 
voluntary, and without any conſideration. If no 
ſuit is commenced againſt the executor or admini- 


ſtrator for any debt due from the. deceaſed, he may 


Pay any one creditor in equal degree his whole debt, 


though he ſhould in conſequence have nothing left 
for the reſt; for without a ſuit commenced, the exe- 
cutor or =xdminiſtrator has no legal notice of the 
debt : (except debts due on record, which he is bound 


to take notice of without ſuit.) 
If is allo neceſſary that an executor ſhould be 


attentive to the application of the different funds of 


a teſtator's eſtate in payment of his different debts ; 


ſo that he may not pay the perſonal debts out of the 


real eſtate, or on the contrary pay debts which are a 


charge on the real eſtate only, out of the perſonal 
effects. 


On this head 181 it is to be remembered by 
the executor, that the perſonal eſtate of a teſtator 
ſhall in all caſes be, in the firſt place, applied in diſ- 
charge of his perſonal debts or general legacies, 
unleſs he does, as he may, by expreſs words or mani- 
feſt intention exempt it. —As every loan creates a 


perſonal debt from the borrower, whether there be 


any bond or covenant for payment or not, the per- 
ſonal eſtate ſhall be in the firſt place liable to anſwer 


| ſuch debts by loan, although ſuch perſonal debt be 


alſo ſecured by mortgage. But where the charge is 
on the real eſtate principally, or in the firſt inſtance, 


although there be a collateral perſonal ſecurity, there 


the real eſtate ſhall be in the firſt place anſwerable 
as it ſhall be where the debt, though perſonal in its 
creation, was originally contracted by another. 


With 
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With reſpect to the priority of application of the 
real eſtates of a teſtator in payment of his debts, 
when the perſonal eſtate is not ſufficient to pay, or 
is exempted from ſuch payment, it ſeems that in the 
firſt place the executor ſhall apply the real eſtate 
expreſſly deviſed for payment of debts ; ſecondly, 
to the extent of ſpecialty debts, the real eſtate de- 
ſcended; thirdly, the real eſtate ſpecificially deviſed, 
ſubject to a general charge of debts. | 
Where a teſtator is very much indebted, and the 
effects are not ſufficient to pay every one their full 
demand, and the executor is defirous to be rid of | 
the eſtate, but is afraid of many diſputes and contro 
verſies for priority among the creditors; his ſafeſt 
way is to file a bill in Chancery againſt all the credi- 
tors; in order that they may, if they pleaſe, conteſt 
each other's debts, and diſpute whoought to be pre- 
ferred in payment; and on a decree, obtained, the 
executor will be fully juſtified in paying them accord- 
ing to the directions given thereby. | 


$8. Warn the debts are all diſcharged, the lega- 
cies are next to be attended to; and which are to be 
paid by the executor or adminiſtrator, ſo far as the 
effects which remain after payment of the debts will 
extend; but he may not give himſelf the preference 
in this caſe, as he may in the caſe of debts. 

A legacy is a gift or bequeſt of goods, money, or 
other effects by Will; and the perſon to whom it is 
given is in law called the legatee; which every per- 
ſon is capable of being, unleſs particularly diſabled 
by the common law or ſtatutes ; as traitors, popiſh 
recuſants convict, and ſome others, ſuch chiefly as 
have been formerly mentioned as incapable of making 
Wills. The bequeſt transfers an imperfect property 
in the thing deviſed to the legatee ; but the legacy is 
not perfect without the 1 of the executor: for 
. 5 
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if J have a general or peculiar legacy left me of one 
hundred pounds, or a ſpecific one ef a piece of plate, 
I cannot in either caſe take it without the conſent of 
the executor. For all the effects of the deceaſed are 
by the Will and probate veſted in the executor ; and 
it is his buſineſs in the firſt place to ſee whether there 
is a ſufficient fund to pay the debts of the teſtator : 
the rule of law and equity both being that a man 
muſt be juſt before he is permitted to be.generous. 
And in caſe there ſhould not be effects ſufficient to pay 
both debts and legacies, all the general legacies muſt 
then abate proportionably, in order to pay the debts; 
but a ſpecific legacy (that is, a bequeſt of a piece of 
plate, a horſe, or the like) is not to abate at all or 
allow any thing, unleſs the whole of the effects are 
inſufficient to pay the debts; in which caſe no 
reſpect is paid to any legacies whatever, but all muſt 
abate in proportion. Upon the ſame principle it is, 
that if the legatees have been paid their legacies, 

they are obliged to refund in equal proportions, in 
caſe debts ſhould afterwards happen to appear to an 
amount larger than the reſidue of the eſtate after the 


legacies paid. And an executor is not bound to pay 1 


a legacy without taking ſecurity from the legatee 
that he will refund in caſe of neceſſity; if the execu- 
tor has reaſon to expect he may in future be called 
on for debts not known at the time of paying the 
legacy. 5 . | 
If a perſon being indebted to another by his Will, 
gives his creditor a legacy, equal in value to, or more 
than, the amount of the debt, without mentioning or 
taking any notice of the debt, this legacy: ſhall gene- 
rally be conſidered as a ſatisfaction of any debt due 
at the time of making the Will; and the legatee ſhall 
not be paid both the debt and the legacy, becauſe, 
as has been before remarked, the law ſuppoſes a man 
will be juſt before he is generous. Yet, notwith- 
3 ſtanding 


„ 
ſtanding this general doctrine, if the teſtator leaves 
ſufficient effects, and clearly ſhews his intention to 
be that his creditor ſhall have a legacy beſide his 
debt, the legacy ſhall take effect; and ſuch legacy 
ſhall in no caſe be deemed a ſatisfaction for any debt 
accruing due after the time of making the Will, be- 
cauſe it cannot be ſuppoſed that the teſlator could 
have ſuch future debt in contemplation; nor if the 
legacy is leſs than the debr, ſhall it be taken as a 
proportionable ſatisfaction, but the legatee ſhall be 
paid both. 

Where a legacy is given to a creditor upon a con- 
tingency which may or may not happen (and the not 
happening of which prevents the legacy from taking 
eftect), or where it is not made payable immediately 
on the teſtator's death, ſuch legacy is no ſatisfaction 
of a debt, even though the contingency on which 
it is payable takes place, and the legacy thereby be- 
comes due; becauſe a debt, which is a certain duty, 
ſhall not be loſt by an uncertain and contingent re- 
compence ; for whatever is to be a ſatisfaction of a 
debt, ought to be ſo at the moment it is given, which 
ſuch contingent or proviſional legacy 1s not. 

Theſe rules are alſo applied to the caſes of legacies 
given to a wife, children, or other relations entitled 
to marriage portions, or other proviſions, under a ſet- 
tlement made by a teſtator previous to his Will. 

Where a perſon being indebted to another, makes 
him his executor, and gives him a legacy, as it is 
poſſible that ſuch legacy may prevent the executor 
from being entitled to the refidue (if any) of the 
eſtate, it ſhall not operate alſo as a ſatisfaction of his 
debt, but he may retain and pay himſelf both. | 


$9. In general where the legatee dies before the 
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teſtator, the legacy becomes a loſt or lapſed legacy, 
and ſhall ſink into the reſidue of the eſtate, as if the 


bequeſt 


— — * 
5 * 
| > . 


a FR 
F AE i AAA a SA HA 5/ Ag ns 
I ene. PP + oo dpi. i 
; 
* 
£2 
* * d 
x 


> > 
D 


= 
5 


legatee to other perſons 77 hing, it immediately, on 
the death of the legatee, veſts in them, and it mall 
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„ 
bequeſt had never been made. [4s in the caſe of 
land, —fee before, page 11.) Thus where one be- 


queathed money to truſtees, in truſt for a daughter 
till ſhe ſhould attain 21 years of age, and then to 
pay the ſame to her; and if ſuch daughter ſnould die 


under 21, leaving a child or children, then in truſt 
for them; but if ſhe died under 21, without children, 


then in truſt for the teffator's niece.— The daughter 
attained 21, married, had two children, and died in 


the life-time of the teſtator ; ; it was determined that 
the daughter's children took nothing by the Will. 
But if a man by his Will gives 100l. a-piece to his 


children, payable at their reſpective ages of twenty-. 
one years, and directs that if any of them die before 


twenty-one, then the legacy given to the child fo 
dying ſhall go to the ſurviving children, and one of 


the children dies in the father's life time, though the 
rule is, that where the legatee dies in the life-time 


of the teſtator, his legacy ſhall lapſe, yet it on 6 : 
means that it ſhall lapſe as to the legatee himſelf ſo 


dying; and that wherever, as in this caſe, the ley 
Is ber deviſed or given over after the death of the 


not be in the power of any court to diveſt or call 
back again 

If a contingent legacy is left to any one, " that i ; 
ſuch a legacy, the payment of which depends on 


ſome chance mentioned by the teſtator, as when the 
legatee attains, or if he attains, the age of twenty. - 
one, and he dies before attaining that age, though + 
| after the death of the teſtator, this is alſo a lapſed 
legacy. But a legacy or bequeſt to any one, 10 be 
paid when he attains the age of twenty-one years, is 
what the law calls a veſted legacy; that is, an intereſt 


which commences at the death of the teſtator, al- 
though it is not to be paid till ſome ſuture time. 


And 
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And in this caſe, t the — dies before that 

age, his repreſentatives ſhall receive it out of the 
teſtator's per/onal eſtate, at the time at which it would G 1 


have become payable in caſe the legatee had lived. 
This diſtinction is borrowed from the civil law, and 


has been adopted in our courts, not ſo much on ac- 2 . 1 * 
count of its intrinſic equity, as of its having been be:. Uo 
fore adopted by the eccleſiaſtical courts. For as 56 tele wl tt 
the court of Chancery has a concurrent juriſdiction ——— —_ 5 — * 
with them, in regard to the recovery of legacies, it is 7s 
but reaſonable that the Subject ſhould have the ſame uf 72 . 
meaſure of juſtice in whatever court he ſues. But FP” 
where ſuch contingent legacies are charged apon land. 


in 40th the above caſes they ſhall lapſe, and be loſt to 
the repreſentatives of the legatee, for the benefit of = 2 
the heir. And the reaſon of this latter difference is, 
that with reſpect to deviſes charged upon lands, the 

eccleſiaſtical court has no concurrent juriſdiction, as 

they have in regard to perſonal eſtate. | 

This doctrine of the lapſing of contingent legacies 
has been the ſubject of much conteſt. In general 
where a legacy, payable at a future time, is charged 
upon perſonal eſtates only, if the perſon entice. to 
it dies before the time of payment, his perſonal re- 
preſentative will be entitled to it. On the other —_— 
hand, where a legacy is charged upon real eflate, if HY 
the perſon entitled to it dies before the time of pay- . 
ment, it ſinks into the land, for the benefit of the 1 
owner of the inheritance. The latter rule has been "i 
_ conſidered as applicable to the caſe of a mixed fund, 

conſiſting both of real and perſonal eſtate. 

This rule has however in ſome caſes been departed 
from; and, perhaps, the general rule, as it now 
ſtands, i is, That when a legacy is given, charged upon 
a real or mixed eſtate, and payable at a future time, 

and there are no expreſs words in the Will to make 
it immediately a venir intereſt, there (if a ſtronger 


implication 
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implication to the contrary does not ariſe from the 
other parts of the Will) its being ſo charged, and ſo 
payable, will be conſidered as circumſtances amount- 
ing to an implication that the teſtator's intention 
was, that it ſhould not ve/ till the time it was made 
Payable. It is in the teſtator's power (by expreſs 
words in his Will, ſhowing his intention) to make a 
legacy veſted and tranſmiſſible, though charged upon 
a real or mixed eſtate, and payable at a future time. 
And there ſeems little doubt that this may be equally 
done by implication. Therefore if there are any 
circumſtances or expreſſions in a Wil}, from which 
the implication, that it was the teſtator's intention 
to make a legacy immediately veſted, is ſtronger than 
the implication of law to the contrary, which ariſes 
from its being charged upon a real or-. mixed fund, 
and payable at a future day, the legacy is in that caſe 
to be conſidered as a veſted or tranſmiſſible intereſt, 
and paid by the executor to the perſonal repreſenta- 
tives of the deceaſed legatee. | N 
In all theſe caſes of legacies which are thus veſted 
on the teſtator's death, though payable at a future 
day, where they are charged on land, or conſiſt of 
money in the funds, both of which yield an imme- 
diate and conſtant profit, intereſt ſhall be paid on 
them to the legatee from the teſtator's death to the 
time of- payment. But if the legacies are charged 
only on the perſonal eſtate generally, which cannot 
be immediately got in, they ſhall then carry intereſt 
only from the end of one year aſter the death of the 
teſtator; which time the executor or adminiſtrator 

is allowed to ſettle his affairs in.— EE” 
When a legacy is given to one conditionally only, 
as in caſe he door omit any particular act, the legacy 
is not due or payable until the condition is per- 
formed ; and therefore if the legatee dies before per- 
formance of it, the legacy is in general — 
ere 
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Where a legacy of money or other perſonal eſtate 
is given to one who is an infant (under twenty-one 


years of age) at the teſtator's deceaſe, without ap- - 


pointing the legatee's age of twenty-one years, or 
any other certain time, for the payment of it; this 
legacy cannot be paid before the legatee is twenty- 
one years old, he not being capable before that time 
of giving the executor a legal diſcharge for the ſame. 
It is often the courſe for executors in ſuch inſtances 
to pay the father or guardian of the infant the legacy, 
in order to diſburden themſelves of the trouble of 
the executorſhip. This can only be ſafely done, 
where ſuch parent or guardian, being a perſon in 
good circumſtances, will ſufficiently indemnify the 
executor by bond againſt any future demand of the 
legacy by the infant, who is entitled to payment of 
the ſame from the executor when he comes of age, 
notwithſtanding ſuch former payment to his father 
or guardian. | 


$10. Wur all the debts, and, in caſe of any 
Will, all the legacies given by ſuch Will, are diſ- 
charged, the ſurplus or reſidue muſt be paid to the 
reſiduary legatee, if any is appointed by the Will. 
And if no reſiduary legatee is named, it was long 
a ſettled notion that the ſurplus devolved to the 
executor, for his own uſe, by virtue of his executor- 
ſhip. Whatever ground there might have formerly 
been for this opinion, it is now to be underſtood 
with this reſtriction; that although where the exe- 
cutor has no legacy at all given him by the Will, 
the reſidue, after payment of debts and legacies, 
ſhall generally be his own, yet wherever there is ſuf- 
ficient on the face of the Will, from which it may 
be implied that the teſtator did not intend his exe- 
cutor ſhould have it, the reſidue of the eſtate thus 
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undeviſed ſhall be diſtributed among the next of kin 
to the teſtator. | 5 
Many queſtions have been made as to this right 
of the executor to the reſidue; for by law the ap- 
pointment of an executor veſts in him, for his own 
benefit, all the perſonal eſtate of the teſtator, not 
otherwiſe diſpoled of. Where he is expreſsly 
named an executor in ru, or where any other ex- 
preſſions occur ſhewing the office only to be intended 


him, and not the beneficial intereſt, an executor _ 


ſhall be conſidered only as a truſtee for the benefit of 
the next of kin. So he ſhall, where, though there is a 
reſiduary clauſe the name of the reſiduary legatee is 
not inſerted, or where the reſiduary legatee dies in 
the life-time of the teſtator. A pecuniary or ſpecific 
legacy alſo to a ſole executor excludes him from the 
reſidue; and equal pecuniary legacies to two or 
more executors exclude them both; and it makes 
no difference though the executor is the wife or next 
— — ]. : 
In all theſe cafes an executor will ſtand upon 
exactly the ſame footing as an adminiſtrator ; who, 


where there is a Will, is bound to diſtribute the 


reſidue, after payment of debts and legacies, ac-_ 
_ cording to the rules laid down in the ſixth chapter, 
among the next of kin to the deceaſed; and, where 
there is no Will, the whole effects of the deceaſed, 
after payment of his debts, are to be diſtributed in 
the ſame manner. . 

But wherever the legacy to an executor is con- 
ſiſtent with the intent chat he ſhould take the whole, 
a Court of Equity will not deprive him of that 
which is his legal right; and therefore, -where the 
gift to the executor is only an exception out of 
another legacy, it ſhall not exclude him from the 
reſidue, becauſe it is neceſſary to make ſuch ex- 
18 | | ception 


4 


E 
ception expreſsly. So a legacy to one only, of 
two or more executors, ſhall exclude neither from 

the ſurplus; becauſe the teſtator might intend to ſuch 

is a one a preference, to the amount of ſuch legacy. x 

The ſame rule and reaſon hold where ſeveral execu= 4 

tors have unequal pecuniary or ſpecific legacies; in | 

which caſes they ſhall divide the reſidue equally be- 

tween them. No caſe has been yet determined that 
diſtinct ſpecific legacies, of equal value, to ſeveral 


3 executors, ſhould exclude them from the reſidue; 

0 but in ſuch a caſe, moſt probably, a Court of Equity | 

& would incline in favour of the next of kin. | 
| = | 5 
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__APPENDIX. 


INTRODUCTION 
FORMS OF WILLS. 


A MAN's whole property is by tae law divided into real 
and perſonal eſtate. Real eſtites conſiſt of freehold lands, 


tenements, houſes, &c. Perſonal, of leaſehold lands, money, 
goods, chattels, and the like. 


All freehold eſtates, for the ſeveral kinds of which, ſee before, 
page 36, are called real eſtates, as are alſo (in many reſpects) . 


cCopyhold eſtates, which deſcend to the heir at law, if not be- 


queathed by Will. | 
Leaſehold terms of years in land, though ever ſo long, as for 


'$00O or 1000 years, are part of the perſonal eitate, and go as the 
reſt of the perſonal eſtate to the executor or adminiſtrator. 


It may perhaps be objected, that the forms of Wills here 
given are ſhort and few. To this we anſwer, that one general 


precedent will include a variety of particular caſes; and alſo 
that we have in theſe forms, as in the whole work, avoided 


running into ſubtleties and niceties, and have therefore omitted 


any long and tedious forms of difficult entails, contingent _ 
remainders, and executory deviſes ; theſe not being ever ne- 


ceſſary or required, but in the deviſing and ſettling of large and 
extenſive property, and for which it might be as well unſafe as 
difficult, to lay down certain precedents. Where the eſtate is . 


of ſo much value as to demand ſuch ſettlement, it is right that 


every one ſhould conſult thoſe who are capable of adviſing 
them, and who muſt neceſſarily be informed of all the particular 


_ circumſtances, which cannot be foreſeen or provided for by 


neral rules. We alſo refer our reader to the beginning of 
the fifth chapter, in which we have endeavoured to give ſome 


flight idea of thoſe difficult and abſtruſe ſubjects. 
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cChurch- yard belonging to the pariſh in whic 


NUMBER I. 


Form of a laſt Will and Teſtament, diſpoſing of 
Goods, Money, and perſonal Effects, and not con- 
taining any deviſe of Lands. 


IN THIS WILL ARE BEQUESTS 


1. To the Poor of the Pariſh. | 

2. To the TONER? Children. 7 | 

3. And to Grandchildren : the Money to be inveſted in the Funds, 

| to be paid them at the Age of twenty-one Jedes, or Days 
of Marriage, with Intereſt in the mean Time for their 


Maintenance. | | 
4. A Deviſe to a Man, of Part of a Debt owing from him to 
the Teſtator. nent, EW 8 
5. A Deviſe of Houſehold Goods to the Wife for Life, and after 
her Death to the Son. | | 


6. Deviſe of the Reſidue. And a 
7. Appointment of the Wife to be E xecutrix. 3 


ſide, in the pariſh of Saint Mary le Bow, in the city of 
ndon, linen-draper, (a) being of ſound and diſpoſing 
mind, memory, and underſtanding, (5) but mindful of my 


1. the Name of God, Amen. I John Mills, of Cheap- 


mortality, do this 1oth day of March, in the year of our 


Lord 1785, (c make and publiſh this my laſt Will and 
Teſtament, in manner and form following: That is to ſay, 
.. Firſt, 1 defire to be decently and 3 buried in the 
I ſhall happen 

to die, wifftdut any funeral pomp, and with as little expence 


1. as may be; and I give and bequeath unto the poor of ſuch 


1. 


pariſh the ſum of 10l. to be diſtributed in ſuch proportions 
and manner as my executrix, herein after named, ſhall think 


2. fit. Alfo, I give and bequeath unto my eldeſt ſon, John 


_ Mills, the ſum of zool. Alfo I give and bequeath unto my 


©. ſecond fon, William Mills, the like ſum of 5ool. Alſo, I 


give and bequeath unto my daughter, Mary Roe, the like 
um of pool. The faid ſeveral and reſpective legacies to be 
paid unto them ſeverally and reſpectively, immediately after 


3. the expiration of one year after my deceaſe. Alſo, I give to 
my three grand-daughters, Sarah, Catherine, and Mary, chil- 
dren of my ſaid daughter, Mary Roe, the ſum of 100l. each. 


6a See the notes at the end referred to by this and the other letters in the Will. 


a „ 
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And I do defire that the ſaid ſeveral ſums of 100l. ſhall, within 


the ſpace of one month after my deceaſe, be placed and in- 
veſted in ſome or one of the public funds of this kingdom 
at the diſcretion of my executrix, hereinafter named; an 
that the ſaid ſeveral ſums of 1ool. or the funds or ſecurities 
to be purchaſed therewith, ſhall be paid and transferred to 


my nd grand-daughters reſpectively, when and as they 
ſha 


erally and reſpectively attain their ſeveral and re- 
ages of twenty-one years, or day or days of mar- 


2 
N 


Ads their education and maintenance reſpec- 


tively until they ſhall ſeverally and reſpectively attain their 


ſaid ages, or day or days of marriage as aforeſaid; and in 


cCaſe any or either of them the ſaid Sarah, Catherine, and 


4. Living (d). And whereas John 
Dondon, barber, is indebted to me in the ſum of 200l. 


'$, 


6. 


7. 


$ 


Mary, Jhall happen to die before her or their attaining their 


-ſaid age of twenty-one years, and unmarried, then 1 give 


the ſhare of her or them ſo dying, unto the ſurvivors or fur-. 
vivor of them; and if all my ſaid grand-daughters ſhall hap- 
pen to die before attaining the age of twenty-one years, 
and unmarried, then I give and bequeath the whole of the 


ſaid ſeveral ſums. of 1ool. making in the whole the ſum of 


zool. unto my ſaid daughter rye if _—— 5 
oe, of Fleet-ſtreet, 


principal money, upon bond: now I do hereby give, for- 
give, and releaſe unto the faid John Doe, the ſum of 10ol. 
part of the ſaid ſum of 200]. and do hereby will and direct 


that my executrix, herein after named, do excuſe and re- 


leaſe the ſaid ſum of 100l. to him. Alſo J give to my wife, 


Mary Mills, the uſe of all my plate, houſhold goods, and- 
furniture whatſoever, which ſhall be in my dwelling-houſe 
at the time of my death, during her life-time ; and after her 


deceaſe, I give the ſame to my ſon, John Mills, his executors, 
adminiſtrators, and aſſigns. And as to all the reſt, reſidue, 
and remainder of my eſtate, whatſoever and wherefoever, 
and of what nature, kind, and quality foever the ſame may 
be, and not herein before given and diſpoſed of, after pay- 


ment of my debts,' legacies, funeral expences, and the 


expence of proving. this my will, 1 do hereby give and 
bequeath the ſame, being all, perſonal, unto. my dear, wife, 
the ſaid Mary Mille, her executors, adminiſtrators, and 


aligns, to and for her and their own uſe and benefit abſo- 


lutely; and I do hereby mike, ordain, conſtitute, and 


appoint my faid wife, Mary Mills, ſole executrix*(e) of 
this my laſt Will and Teſtament, hereby revoking all former 


* and 


. . Pall firſt happen; and that the intereſt accru- 
ST ne: therefrom, in the mean time, ſhall be 


* of 


4 


careful to make ſuch a de 


* 


„ I05-F 
and other Wills and Teſtaments by me at any time here- 
tofore made. In witneſs whereof I have to this my laſt 


Will and Teſtament ſet and ſubſcribed my hand and ſeal, 
the day. and year firſt above written. 


Signed, ſealed, publiſhed, and declared LP 
by the ſaid teſtator, Ihn Mills, as 9 
and for his laſt Will and Teſtament, - 
in the preſence of us, who at his re- Jobn Mills, 

gueſt, in his projence, and in the pre- 
ſence of each other, (f) ſubſcribed _. 
our names as witneſſes thereto, * 


f FJobn Denn, 
. Richard Fenn. (g) 
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* If a duplicate, or other part of the Will, is executed at the ſame time, an 


« As we have likewiſe done to a duplicate of the above written Will at the fame 
cc time. a b 8 0 
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Notes and Obſervations on the foregoing Will; | 
_ neceſſary to be attended go. 


(a) The teſtator, or perſon making the Will, ſhould be 
cription of himſelf as may avoid any 

confuſion or uncertainty,” every Will being. ft * regiſtered 
among a variety of others, and many perſons being concerned 


and intereſted therein. This deſcription is in law called his 


e addition. After the place of abode it is neceſſary, as here, 
to add the trade, occupation, or profeſſion. Single women. 
never married, uſe the addition of © þpinfler;” widows, that 


of © widow;”” which are ſufficient, without mentioning any 


trade or buſineſs, though they may exerciſe ſuch. t is ſtill 


more neceſſary to be exact in the deſcription of the legatees, 
in order to prevent any miſtakes with reſpect to them: + 


* 


+ IF a married woman, as is ſometimes the caſe, makes a Will, in confeqyence 


of a ſettlement or agreement, the Will ſhould begin in the following form: 


I Mary Roe, "wife of Richard Roe, of Iflington, in the county of Middleſex, 


« Eſquire, do by this my writing, purporting to be my laſt Will and Teſtament, © 
„ diſpoſe of my eſtate and effects, purſuant and according to the authority to me | 
« given and reſerved in and by a deed of ſettlement made on my marriage with 
cc the ſaid Richard Roe, bearing date (and ſetting out the date of and parties v. 

5 


et the ſettlement, if known) and by virtue of the ſaid deed, and of all other 
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= F * *.. «© powers and authorities whatſoever to me given or reſerved, in manner as fol- 
4 # © laws: That ! ſay, I give, & in other Wills. : . | 
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| ſcribed, yet it is the ſafe 


Fas } | 


) Of found and diſpoſing mind, &c. This bein 


A 
circumſtance abſolutely neceſſary to the validity of Wills, 
it is right that it ſhould be recognized in every Wil by the 


teſtator himſelf. 


(c) The date is neceſſary on a variety of accounts. See 
page 10, 11. If the Will is made on a Sunday, it is proper to 
date it the day before. 

(d) In this caſe, if the grand-daughters ſhould all die under 


age and unmarried, and the daughter to whom the legacies 


are in ſuch caſe given over, ſhould not be living at their death, 


they would fall into and become part of the reſidue of the 
eſtate, and go to the reſiduary legatee (in this-caſe the wife) 


or her perſonal repreſentative. b ol 
| (e) A woman is called an executrix, but the whole law of 


executors applies to her; and that, as has been mentioned in 


page 20, though ſhe is a married woman. 


Though, as we have before mentioned, page 7, it is 
not abſolutely requiſite that the execution of Wills of goods, 
money, and perſonal eſtate, ſhould be as formal as is here pre- 
Way, and that all the circumſtances 


in Italics ſhould concur. 7 | | 
g Two witneſſes are ſufficient to a Will of perſonal eſtate. 
hen the perſon. making the Will executes it, he muſt, in 
the preſence of the witneſſes, write his name oppoſite the ſeal, 


(or if he has previouſly written it, he muſt acknowledge it to 


be his writing. )—If he cannot write, he muſt make his mark, 
and then ſay to the witneſſes, © I publiſh and declare this as 
my laſt Will, and deſire you to witneſs it.” | 


7, E 


NUMBER II. 


Form of a Will diſpoſing of Lands only ; “ 
\. containing, = 


—— 


t. A Deviſe of Freehold Lands to one in Fee Simple. 

2. A Deviſe of other Lands to another for Life, and an Execu- 
tory Deviſe over of the Fee Simple. = 
3. I Deviſe of Freehold Lands to one in Tail. 

4. A Deviſe of Copyhold Lande. 
5. Deviſes to Tenants in common and Foint-tenants. 


6. A Deviſe of the Reſidue. 


TE is the laſt Will and Teſtament of me John Doe, 
| of Fleet-ſtreet,'in the city of London, gentleman, 
being of ſound and diſpoſing mind, memory, and under- 
1. ſtanding. Firſt, I give, deviſe, and bequeath unto Richard 
Roe the younger, of Fleet-ſtreet aforeſaid, gentleman, all 
thoſe my freehold meſſuages, lands, tenements, heredita- 
ments, and premiſes, with the appurtenances, whereof I am 
ſeiſed in fee, ſituate, lying, and being at Cheſhunt, in the 
county of Hertford, and now or late in the ſeveral tenures 
or occupations of John Mills, &c. (mentioning the names 
of the tenants 'of the premiſes) or ſome or one of them, 
their or ſome or one of their under-tenants, or affigns, to 
have and to hold all and every the ſaid lands, tenements, 
and hereditaments, with the appurtenances, ſituate as 
aforeſaid, to him the ſaid Richard Roe, his heirs and aſſigns 
2. for ever. (a) Alſo, I give, deviſe, and bequeath to my 
| ſecond fon, William Doe, all that my freehold farm, 
lands, and premiſes, ſituate at Cheſhunt aforeſaid, and now 
1 | in the poſſeſſion of Richard Fenn, as tenant thereof to me 
af to hold the ſame farm, lands, and premiſes, unto my faid 
ſon, William Doe, for and during the term of his natural 
life (); and from and immediately after his deceaſe, I give, 
: | deviſe, and bequeath the ſaid farm, lands, and premiſes, to my 
| _ grand-daughter, Mary Doe, her heirs and affigns, for ever. 
3. Alſo, I give and bequeath unto William Thomas, of Iſling- 
| ton, in the county of Middleſex, Efquire, all thoſe my copy- 
hold lands, meſſuages, tenements, and hereditaments, and 
1 which I have ſurrendered to the uſe of my Will, (c) ſituate, 
| lying, and being at Enheld, in the county of Middleſex, 
and which now are, or lately were, in the tenure or occu- 


| 13 pation 
# See the notes on this Number, page 119. ; 


B 
3 of Edward Reeves, his under-tenants or aſſigns; to 
ave and to hold the ſaid copyhold lands, meſſuages, and 
tenements, to the ſaid William Thomas, his heirs and 
aſſigns, for ever, according to the cuſtom of the manor of 
4. which the ſame are . holden. And I do elſo hereby give, 
deviſe, and bequeath unto my ſaid fon, William Doe, all 
thoſe my four freehold meſſuages or dwelling-houſes, ſituate 
in Fleet-ſtreet, London, aforeſaid, being Nos. 106, 167, ' 
108, and 1cg, and now being in the ſeveral tenures or 
occupations of, &c. (mentioning the tenants names) to 
have and to hold the fame to my ſaid fon, William Doe, 
and to the heirs of his body, lawfully begotten, or to be 
begotten; (d) and for default of ſuch heirs, then to the 
5. right heirs of me the ſaid John Doe, for ever. Alſo, I 
= deviſe, and bequeath unto John Denn, of Cheapfide, ; 
ondon, mercer, and Richard Fenn, of Fleet-ſtreet, Lon- i 
don, aforeſaid, linen-draper, all that my freehold eſtate, 
farm, lands, and premiſes, whereof I am ſeiſed in fee, fitu- 
ate, lying, and being at Hackney, in the county of , 
Middleſex, and now in the tenure or occupation of Henry | 
Roberts, as tenant to me of the ſame, under a leaſe for 
twenty-one years, from Lady-day, 1733, to have and to 
hold the ſame eſtate, farm, lands, and premiſes, with the | 
appurtenances, unto the ſaid John Denn and Richard Fenn, 1 
[their heirs and afligns for ever, as tenants in common 0 
and not as joint-tenants.] Fit is intended to make the 
deuiſees joint-tenants, the words of the deviſe are to be ex- 
attly fimilar till the beginning of the brackets, and then, in- 
Stead of the words inſerted between them, ſay [and the 
| ſurvivor of them, his heirs and aſſigns for ever, as joint- 
6. tenants, and not as tenants in common. (e)] And as to all 
the reſt, reſidue, and remainder of my real and copybold 
eſtates whatſoever, and whereſoever the ſame may be wy 
ſituate, lying, and being, I do hereby give, deviſe, and 1- 
bequeath the fame to my ſaid ſon, William Doe, to have 1 8 
and to hold the ſame to my ſaid fon, William Doe, his 
heirs and aſſigns, for ever. In witneſs whereof I the ſaid 
John Doe have, to this my laſt Will and Teſtament, ſet 
and ſubſcribed my hand and ſeal, the zoth day of March, in 
the year of our Lord 1783. „ 3 


Signed, ſealed, &c. (as in the atteſ- | 
tation to No. I.) To be executed 4 | 
in the preſence of, and ſigned by fo oe. 
three witneſſes. See page 7, &c. 5 
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Notes 
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Notes and Obſervations referred to in No. II. 


(a) © To the Jard R. D. his heirs and aſſigns, for ever. — 
Theſe are the plain and ſimple words which convey to a man 
the fee-ſimple or entire property in freehold lands or houſes, 
without a poſſibility of diſpute or miſunderſtanding. See fur- 


ther, page 41. 
(b) 


theſe words an eſtate is given to the ſon, in the lands, for 
ſo long as he ſhall live, and by the words immediately follow- 


ing, the lands are given, by an executory deviſe, to the grand- 


daughter in fee. See page 50. 


( c) As to the neceflity and effect of this ſurrender of copy- 
ho | 


d eſtates, ſee page 55. : 
(4) This is a deviſe of an eſtate tail to the ſon; for an ex- 


planation of which ſee page 44. | 
(e) Theſe ſeveral forms of words will avoid all ambiguity in 
deviſes of lands to two or more perſons, and will clearly ſhew 


what eſtate the teſtator intends giving. See pages 3o and 44. 


N. B. Where a Will contains deviſes of lands only, there is 
no occaſion for the appointment of an executor, as is neceſſary 


in the caſe of perſonal eſtate; and where no diſpoſition is made 
by Will of ſuch perſonal eſtate, the deceaſed is ſaid, as to that, 


to die inteſtate, and it will be diſtributed according to the rules 
laid down in the laſt chapter of the work. In the word /ands, 
leaſehold eſtates are not meant or included, they being part 
of the perſonal eſtate, and to be diſpoſed of or diſtributed ac- 
cordingly, unleſs the Teſtator has no lands but leaſeholds; 
in which caſe the Will muſt operate on them or not at all, 
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wr and during the term of his natural liſe, &. By 
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NUMBER III. 
Republication of the foregoing Will. 


For the Occaſion, Reaſon, and Eſect of this Republication, ſee 
| LEED page 10, 


n ſince the making and publiſhing of the 
above laſt Will and Teſtament of me the ſaid John 


ſeveral counties of Hertford and Middleſex: Now I do 
hereby declare that it is my defire and intention, that the 


: ſaid Will and Teſtament ſhall be good and valid, to all in- 
5 tents and purpoſes, as if the ſame had been this day ori- 


- thing whatſoever, by me heretofore done, committed, or 


ing. In witneſs whereof I have hereunto ſet and ſubſcribed 


Lord 1784. 
i3 Þ | Signed and ſealed by the faid teſtator, 
—_— John Doe, in the preſence of us, — 
EE who at his requeſt, in his preſence, 8 2 
= and in the preſence of each other, John Doe, | = 
ES 2 have ſubſcribed our names as wit- TS, 


neſſes to the above republication of 
his faid laſt Will and Teſtament, 


witneſſes, in the ſame manner as the original Will. 


NUMBER 


Doe, 1 have purchaſed divers freehold lands, meſſuages, 
tenements, hereditaments, and premiſes, ſituate in the 


hereby republiſh my ſaid laſt Will and Teſtament, and do 
ginally made and publiſhed; any act, deed, matter, or 


omitted, to the contrary thereof in any wiſe notwithſtand- 


my hand and ſeal, this iſt day of May, in the year of our 


To be executed in the preſence of, and ſigned by three 


1. 4 Bequeſ 


„ 
NUMBER IV. 
Form of a Will of perſonal Eſtate, containing, 
f Money to a Wife provided for by Marriage. 
Settlement, | | 
2. Bequeſt of Houſehold Goods to hen. 


. Legacies to ſeveral Perſons for Mourning. 
2 Liar to — tors for their Trouble. 


5. Deviſe of the Reſidue to Executors upon Truſt, to inveſt the 


ſame in the public Funds, for the Benefit of 2 Children as 
the Teſtator ſhould leave at his Death; the ntereſt to be ap- 
plied towards their Maintenance and Education, and the 
Principal to be paid to the Males at twenty-one, and to the 
Females at that Age, or Day or Days of Marriage, with 
Benefit of Survivorſhip. In caſe of all their Deaths without 

| Yue, the Intereſt to the Mie for Life, and after her Death, 

the Principal to be paid to the Teſtator's Brothers and 
Siſters. 

6. Del of the Guardianſhip of Teſtator's Children to his Wife 


and K xecutors. 


7. Appointment of Executors. 


8. Clauſes to indemnify the Executors againſt all Expences and 
involuntary Loſs. | 8 


9. Revocation of all former Wills, and Concluſion. 


„ he” is the laſt Will and Teſtament of me John Smith, 

| of the pariſh of St. Ann, Alderſgate, in the city of 
London, grocer, who am in health, and of found and dif- 
poſing mind, memory, and underſtanding. Firſt, I com- 
mend my ſoul into the hands of Almighty God, who gave 
it, and my body I commit to the earth, to be decently and 
frugally interred, at the diſcretion of my executrix and ex- 
ecutors herein after named ; and as to all my worldly eſtate 
whatſoever and whezeſoever, wherewith it may pleaſe God 
to bleſs me, being all perſonal], I give, deviſe, and bequeath 
the ſame, after payment of my funeral expences, the ex- 
pence of proving this my Will, and all my juſt debts, as 
1. herein after is mentioned: Whereas my dear and loving 
wife, Mary Smith, is already ſufficiently and handſomely 
provided for by ſettlement made on her at her marriage, and 
other wiſe, yet notwithſtanding the me, and in token of 
the great affection which I have for her, I give and deviſe 
unto her my ſaid dear wife, the ſaid Mary Smith, the * 
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„ 
of 5ocl. of good and lawful money of Great Britain, to be 
paid to her within fix months after my deceaſe, to and for 


her own uſe and benefit. Alſo, I give and bequeath unto 


my ſaid wife, the ſaid Mary Smith, all and ſingular my 
houſehold goods, books, plate, linen, china, furniture, and 
utenſils whatſoever, in and belonging to my dwelling-houſe, 
to and for her own uſe and benefit; and alſo the ſum of 20 
guineas for a ring and mourning. Allo I give unto my 
three ſiſters, Elizabeth, Anne, and Jane Smith, and to my 
brother, Thomas Smith, the ſum of zo guineas each, for a 
ring and mourning. Alto, I give unto Robert Porter, of 
Cheapſide, gentleman, and William Symonds, of the ſame 
place, Iinen-draper, my executors and truſtees, herein after 
named, the ſum of 5o guineas each, for the trouble they 
may have in executing this my Will. And laſtly, after 
payment of all my juſt debts as aforeſaid, and of the lega- 
cies in this my will contained, with the payment of all 
which I do hereby charge all my perſonal eſtate, I give and 
bequeath all and 3 the reſt, reſidue, and remainder 
of my eſtate and effects whatſoever and whereſoever, unto 
the ſaid Robert Porter and William Symonds, and the ſur- 
vivor of them, and the executors and adminiſtrators of 
ſuch ſurvivor, upon truſt, to ſell and diſpoſe of, collect and 
get in the ſame, and to inveſt the money ariſing from the. 
ſaid reſidue, in ſome or one of the public funds of this king- 
dom, in the names of them the ſaid Robert Porter and 
William Symonds, or the ſurvivor of them, or the execu- 
tors or adminiſtrators of ſuch ſurvivor, upon the truſts, and 


to and for the uſes, intents, and purpoſes herein after de- 
clared, of and concerning the ſame ; (that is to fay ;) upon 


truſt, that they do and ſhall apply the dividends and intereſt 
of the ſaid ſecurities, fo as aforeſaid to be purchaſed, or fo 
much of the ſame intereſt and dividends as ſhall, in the diſ- 


_ cretion of my ſaid truſtecs, or the ſurvivor of them, or 


the executors or adminiſtrators of ſuch ſurvivor, be thought 
proper and neceſſary, in and upon the maintenance and 


education of all and every ſuch child or children as I may 
happen to leave at my death, equally, ſhare and ſhare alike, 
until ſuch of them as ſhall or may happen to be males, 
ſhall reſpectively attain their age or ages of twenty-one 


ears, and until ſuch of them as may happen to be females 
Han reſpectively attain the ſaid age of twenty-one years, 
or day or days of marriage, reſpectively, which ſhall fir 
happen; and when and as my faid children ſhell reſpectively 
attain their ſaid reſpective ages or days of marriage, then, 


Curities 


upon truſt, to pay, aſſign, and transfer the funds and ſe- 


(„„ 


curities in which the ſame reſidue ſhall have been ſo inveſted, 
equally unto and amongſt all my children, who ſhall attain 
the ſaid age, or day or days of marriage, immediately as 
they ſhall reſpectively attain the ſame; and in caſe there 
ſhall be only one ſuch child which ſhall attain that age, or 


marriage as aforeſaid, then, in truſt, to pay the ſame reſi- 


due to ſuch only child, if all my other children ſhall have 


died without itlue. And in caſe any or either of the ſaid 


children ſhall happen to die, ſuch of them as ſhall be males, 
before he or they ſhall reſpectively attain his, her, or their 
age of tweaty-one years, and without iſſue, and fuch of 
of them as ſhall be females, before attaining the ſaid age, 
or their day or days of marriage reſpectively, and without 
iſſue, then the parts or ſhares of him, her, or them fo dying 
under age, unmarried, and without iſſue ſhall go to and 
amongſt, and be in truſt for the ſurviving child and children, 
and be equally divided between or among them, ſhare and 
ſhare alike, if more than one, and be payable when and as his, 
her, or their original parts or ſhares ſhall by virtue of this 
my Will become payable ; and be liable to the ſame con- 
tingencies of ſurviving to and among the ſurviving child or 
children, in caſe of the death of any other of the ſaid chil- 
dren in manner aforeſaid, as | have herein before directed, 
concerning his, her, or their original parts or ſhares. But 
in caſe all the ſaid children ſhall happen to die, ſuch of them 


as ſhall be males, before they ſhall attain the age of twenty- 


one years, and without iſſue, and ſuch of them as ſhall be 
females, before attaining that age, or their days of mar- 
riage reſpectively, and without iſſue, then and in ſuch caſe, 
1 will and direct, that the ſaid Robert Porter and William 
Symonds, my ſaid executors, and the ſurvivor of them, and 
the executors and adminiſtrators of ſuch ſurvivor, ſhall from 
thenceforth ſtand and be poſſeſſed of ſuch reſidue, and the 
ſecurities fo to be purchaſed therewith as aforeſaid, and the 


dividends, intereſt, and produce thereof, to, for, and upon 
the following uſes, truſts, intents, and purpoſes; that is to 


ſay ; upon truſt, to pay the intereſt, dividends, and produce 
of the ſaid reſidue, unto my ſaid loving wife, Mary Smith, 

and her aſſigns, during the term of ker natural life, and her 
remaining my widow, ſole and unmarried, and from and 
aſter the death or marriage of my ſaid wife, Mary Smith, 


and in caſe of all my ſaid children dying, as aforeſaid re- = 
ſpectively, under age, unmarried, and without iflue, then,” + 


and in ſuch caſe, I give, deviſe, and bequeath the ſaid reſidue, 


or the funds and ſecurities in which the ſame ſhall have been 


inveſted, equally, ſhare and ſhare alike, unto and amongſt 
my ſaid ſiſters and brother, their executors, adminiſtrators, 


and 
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and aſſigns, to and for their own uſe and benefit, And I do 


hereby deviſe the guardianſhip, care, and education of my 
faid children during their minorities as _— unto my 


faid loving wife, Mary Smith, and the ſaid Robert Porter and 
William Symonds, and the ſurvivors and ſurvivor of them. 
But it is my will and deſire, that the guardianſhip of my ſaid 
wife ſhall ceaſe on her marriage, and ceaſing to remain my 
widow. And I do hereby nominate, conſtitute, and appoint 
my faid dear wife, the faid Mary Smith, and the ſaid Robert 


Porter and William Symonds, executrix and executors of 


8. this my laſt Will and Teſtament ;- Provided, and my will is, 


that my ſaid truſtees, andexecutrix and executors, herein be- 


fore named, and the ſurvivor of them, and the executors and 
adminiſtrators of ſuch ſurvivor, ſhall and may at all times in 
the firſt place reimburſe and indemnify themſelves, herſelf, 
and himſelf reſpectively, and deduct and retain to themſelves, 


herſelf, and himſelf reſpectively, out of the ſaid truſt pre- 


miſes reſpectively, all ſuch coſts, charges, damages, and ex- 
pences, as they or either of them ſhall or may at any time 
expend, lay out, and be put unto, for or by reaſon or means 
of all, any, or either of the truſts hereby in them repoſed ; 
and that neither of them ſhall be anſwerable for any loſs 
which may happen to any of the ſaid truſt premiſes, unleſs 


ſuch loſs happen through his, her, or their wilful neglect or 
default, nor one for the other or oth 


ers of them, nor for more 
monies than ſhall actually come to each of their hands re- 
ſpectively; but each and every of them for his, her, and their 
own acts, deeds, receipts, neglects and defaults only; nor for 


any loſs which ſhall or may happen by occaſion of depoſit- 


ing any money in the hands, keeping, or cuſtody of any 


| Signed, ſealed, &c. as in No. * 


A I 
to be witneſſed by two wit- F 5 
* „„ Pcs. | 5 


1 + In this, as in other caſes where the Will exceeds one ſheet, it is the ſafeſt - 
we for the Wirneffes to put their names at the bottom of the preceding ſheets, 
«at the corner oppoſite to that where the Teitator ſigus. | 


public or common banker. And I do hereby revoke and 
make void all former and other Wills by me at any time 
heretofore made, and do declare theſe preſents only to be 
and contain my laſt Will and Teſtament./ In witneſs 


whereof I the ſaid John Smith, the teſtator, have to this my 
Will, contained/in three ſheets of paper, ſet my hand at the 


bottom of each of the two preceding ſheets, and my hand 
and ſeal to this third and laſt ſheet, this 1oth day of May, 
in the year of our Lord 1784, : 


Jahn & mith. 
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NUMBER V. 


Form of a Will diſpoſing both of real and perſonal 
Property, Lands, Money in the Funds, Leaſehold 
Eſtates, &c. containing, 


1. A Formal Introduction. | | 
2, A Deviſe to Executors of pool. Stock, in Truſt to pay the 
Intereſt to Tęſtator's Father during his Life, and after bis 
Death to transfer ſame to a Brother of Teſlator's. 
3. A Deviſe of a Freehold Houſe to a younger Son in Fee. 
4. A Dewiſe of another Freehold Houſe to the Teſtator's Daugh- 
ter, being a married Woman, for her own Uſe, excluſtve of 
her Huſband for her Life, and after her Death to a Son 
of the Teſtator s, in Tail. | 
5. Deviſe of 6ool. three per Cents. the Intereſt to be 2 or 
the Education of Teſtator's Son, till twenty-one Years of 
Age, when the Principal to be e, to him. 
6. Proviſo that the Executors may apply 100l. in putting him 
„ N n e ts Teufibes fn if 
7. Deviſe of 4 Freeho ate to 1ruſfiees for the Uje 4 
Son 2 Life, and after bis Death to his Children. 
8. A Deviſe of a Leaſehold Eſtate to one for Life, and the Re- 
mainder after his Death to his Son. N 
9. A Deviſe of a Freehold Farm, ſubjeci to an Annuity payable 
ö Hridow.-. 75.5 
10. A Deviſe of an Annuity to the Teſtator's Widow, charged 
on the laſt deviſed Eſtate. | 


11. A Power given to the Wife, to diſtrain, or enter on the - - 


Lands charged with the Annuity, in caſe of Men- payment 
of the Annuity. 5 | 


12. Deviſe to Executors of 400l. in order to purchaſe an An- 


nuit for the Life of a Brother of Teſtator's, but the ſaid 


Annuity nat to be ſold or aſſigned by him, or if aſſigned ts be © = 


orfeitted. 
13. Deviſe of pool. the Intereſt to be paid to Teftator's Niece © 
till ww or Day 5 Mar if 5 that Age, 
with Conſent of Truſtees; but in caſe of Death, or Mar- 
riage under Age without Conſent, then to fink into the 
Reſidue. „„ 


14. Power given to Executors to ſell Lands. 


15. Power given to Executors to manage the Eſtate and For- 


tunes of the Teflator's Children during their Minorities. 8 


I 6. Specific hg 
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16. Specific on of Watch and Plate. 


- 


17. Deviſe to a City Company, for the Uſe o . Poor. 
18, Debt to a Public — 46 7 


1 


rouble. 


20. Deviſe of Reſidue. 


N the NAME or Gop, Amer. I John Doe, of Iſling- 

ton, in the county of Middleſex, Eſquire, being weak 

in body, but of ſound and diſpoſing mind, memory, and 
underſtanding, praiſed be God for the fame, do make, pub- 
liſh, and declare this my laſt Will and "Teſtament, in man- 
ner and form following: Firſt, I commend my ſoul into 
the hands of Almighty God, my Creator, hoping for a 
remiſſion of all my {ins by the merits and mediation of my 
Saviour Jeſus Chriſt; and my body I commit to the earth, 

to be decently interred, at the diſcretion of my executors, 
2. herein after named. And as to all my worldly eſtate, 


both real and perſonal, I give, deviſe, and bequeath the 


ſame as follows: Firſt, I give and bequeath unto my bro- 
ther, Benjamin Doe, of the pariſh of Saint Mary Somerſet, 
in the city of London, butcher, and John Williams, 
of the pariſh of St. George, Hanover-ſquare, in the ſaid 
county, pawnbroker, my executors herein after named, the 
ſum of 5ool. three per centum per annum confolidated 
annuities, transferable at the Bank of England, in truſt 
that they my faid executors, and the ſurvivor of them, and 
the executors and adminiſtrators of ſuch ſurvivor, do and 


ſhall pay and apply the intereſt and dividends thereof (to be 


paid by them quarterly and every quarter) by even and 
equal portions, unto my father, "Thomas Doe, of Bolton, 
in the county of York, during the term of his natural life, 
without any deduction whattoever. And from and after 
the death of my faid father, I give and bequeath the 
ſaid gool. annuities unto my ſaid brother, Benjamin Doe, 


hais executors, adminiſtrators, and affigns, for his own uſe 
and benefit. And 1 will that he and my faid other 


truſtee and executor, and the ſurvivor of them, and the 
executors and adminiſtrators of ſuch ſurvivor, ſhall ſtand 


3. poſſeſſed of and transfer the ſame accordingly. Alto I 


ive, deviſe, and bequeath to my younger fon, William 
Doe, all that my freehold meſſuage and tenement and 
. premiſes wherein 1 now live, fituate, lying, and being at 


his 


| 
Appointment of Executors, and Deviſe to them for their 


ſlington aforeſaid ; to have and to hold the ſaid mefſuage 
or tenement and premiſes to my faid fon William Doe, 


, 
\ 
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4. his heirs and afgns, for ever. Alſo ive, deviſe, and be- 
u 


queath all that my other freehold meſſuage and tenement; 
with the appurtenances, ſituate, lying, and being in the 
Lower-ſtreet, in Mlington aforeſaid, and now in the poſ- 
ſeſſion of John Denn, as tenant thereof to me, unto my 


daughter, Charlotte Fenn, wife of Richard Fenn, of 


(&c. deſcribing him) to have and to hold to my faid 


daughter, Charlotte Fenn, and her aſſigns, for and during 


the term of her natural life, without impeachment of 
waſte *; and to have, receive, and take the rents, iſſues, 


and profits of the ſaid meſſuage or tenement, with the ap- 


purtenances, to my ſaid daughter Charlotte Fenn, to and 
tor her ſole and ſeparate uſe and benefit, notwith- 
ſtanding ker coverture. And it is my will and deſire that 
the ſaid meſſuage or tenement, and the rents, iſſues, and 
profits thereof, and the eſtate and intereſt of my ſaid 
daughter Charlotte Fenn therein, ſhall not be liable to the 


* debts, controul, or engagements of her preſent huſband, 


the ſaid Richard Fenn, or of any other 


ure huſband ; 


but that the receipts and acquittances of the ſaid Charlotte 


* By theſe words, ( without impeachment of waſte,” the daughter holds th 
houſe during her life, as advantageuuſly as ſhe could if ſhe had hehe | 
or whole, property, not being anſwerable to the heir, or perſon next In reverſion 
or remainder, for any damage done to it during her eſtafe in it, or for any alteration 


SA 


Fenn alone, without her ſaid preſent or any other or fu- 
ture huſband, ſhall be ſufficient diſcharges for the payment 


of the ſaid rents and profits, to all intents and purpoſes as 


if ſhe was ſole and unmarried. And from and imme- 


diately after the deceaſe of my ſaid daughter Charlotte 


Fenn, I give, deviſe, and bequeath the ſame meſlucge or | 
tenement, with the appurtenances, unto my faid fon Wil- 


liam Doe, and the heirs of his body lawfully to be be- 


gotten; and for default of ſuch heirs, then to my o.] n 


right heirs for ever. Alſo 1 give and bequeath the ſum of 


S6ool. three per cent. conſolidated . annuities transferable 


at the Bank of England, unto my faid executors Benja- 


*, 


min Doe and John Williams, and the ſurvivor of them, 


and the executors and adminiſtrators of ſuch ſurvivor, in- 


truſt to pay and apply the intereſt and dividend&#to grow - 


due thereon from time to time, from and after my de- 


f any kind which ſue may think proper tv 
p 3G 778 7 


_ ceaſe, for or towards the maintenance and education of 
my ſon David Doe, until he ſhall attain, the age of twenty _ 
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in and towards the placing out of the ſaid 
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one years; and then in truſt that they my ſaid truſtees 
ſhall and do aſſign and transfer the ſaid 600]. annuities to 


my faid fon David Doe, his executors and adminiſtrators. 
Provided always, that it ſhall and may be lawful, and it. is 


my Will, that my ſaid truſtees and executors ſhall and 
may fell and diſpoſe of a ſufficient part of the ſaid principal 
ſum of 6ool. annuities, herein before intended for the be- 
nefit of my ſaid ſon David Doe, in order to raiſe a ſum 
not exceeding lool. in money, to pay and apply the ſame 

David Doe an 
apprentic2, or otherwiſe for his benefit during his mi- 
nority, in ſuch manner as they my faid truſtees and execu- 


„tors ſhall, in their diſcretion, think fit. Alſo I give and 
- deviſe unto the ſaid Benjamin Doe and John Williams, 


and their heirs, and the ſurvivor of them and his heirs, All 
&c. (deſcribing the premiſes) Upon ſpecial truſt and con- 
fidence, that they the ſaid Benjamin Doe and John Wil— 
liams, and their heirs, and the ſurvivor of them and his 
heirs, ſhall tand ſeiſed of the ſaid premiſes for and during 
the term of the natural life of my fon Robert Doe, to ſuch 
uſe and behoof as is herein after mentioned : That 1s to 


| fay, that the ſaid Benjamin Doe and John Williams ſhall, 


yearly, and every year, during the natural life of the ſaid 
Robert Doe, my ſon, take and receive the rents, iſſues, - 
and yearly profits of the ſaid premiſes; and my will and 
mind is, and J do hereby order, that ſuch rents, iſſues, and 
yearly profits ſhall be applied for the ſubſiſtence and 
maintenance of the ſaid Robert Doe during his natural 
life as aforeſaid; and immediately from and after the de- 
ceaſe of the ſaid Robert Doe, my ſon, then I do hereby 
give and deviſe the ſaid premiſes unto the heirs of the body 
of the ſaid Robert Doe, my ſon, lawfully to be begotten, 
and for default of ſuch iſſue, then I give and deviſe the 
fame unto the right heirs of me the ſaid John Doe for 


. ever, Alfo I give and deviſe unto Samuel Hawkins, of 


Broad-ſtreet, London, merchant, all that my leaſehold 
meſſuage or tenement, with the appurtenances, ſituate in 
Newgate-ſtreet, in the ſaid city of London, and now in 


the tenure or occupation of William Humfries, and which 


I now hold by or under a leaſe from Nathaniel Harvey, 


Eſq. bearing date the fifth day of April, 1769, for the 


term of ſixty- one years, from Lady-day, 1769; and all my 
eſtate, right, title, term and intereſt of and in the ſame pre- 
miſes, with the appurtenances, to have and to hoid to him 


the faid Samuel Hawkins, and his aſſigns, to and for his and 
their uſe and benefit, for and during fo long of the remain- 


der 
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der of the ſaid term of ſixty-one years, which ſhall be to 
come and unexpired at the time of my death, as he the 
ſaid Samuel Hawkins ſhall happen to live; and from and 
immediately after the death of the ſaid Samuel Hawkins, 
before the expiration of the ſaid term of ſixty-one years, 
I give, deviſe, and bequeath the ſaid leaſehold premiſes, 
with the appurtenances, to his ſon Richard Hawkins, his 
executors, adminiſtrators, and aſſigns, to and for his and 
9. their own uſe and benefit. Alſo I give and deviſe unto 
my ſon-in-law, the ſaid Richard Fenn, all that my free= 
hold farm, lands, and premiſes, with the appurtenances, 
ſituate, lying, and being at Croydon, in the county of 
Surrey, and now in the occupation of John Cullingham, 
as tenant thereof, to have and to hold the ſaid farm, lands, 
and premiſes to him the ſaid Richard Fenn, his heirs and 
aſſigns, for ever; ſubject nevertheleſs to, and charged and 
chargeable with the annuity, yearly rent, or ſum of zol. 
herein after mentioned and deviſed to my dear wife Mary 
10. Doe. And I do hereby give, deviſe, and bequeath unto 
my dear wife Mary Doe, and her aſſigns, for and during 
the term of her natural life, one annuity, or clear yearly 
rent or ſum of zol. of lawſul money of Great Britain, 
free and clear of and from all taxes and deductions what- 
ſoever, parliamentary or others. The faid annuity to be 
chargeable and charged on and iſſuing and payable out of 
the ſaid farm, lands, and premiſes at Croydon aforeſaid, 
Herein before given and deviſed to my ſon-in-law Richard 
Penn; and to be paid and payable by him the ſaid Richard 
Fenn by four even and equal quarterly payments, (that 
ĩs to lay) on the Feaft Days of the Annunciation of the 
irgin Mary, the Nativity of St. John the Bap- 
tiſt, Saint Michael che Archangel, and the Birth of our 
Lord Chriſt, in every year: the firſt payment thereof to 
begin and be made on ſuch of the ſame feaſts as ſhall firſt 
and next ha _ after my deceaſe. And I do hereby 
charge and ſubject the ſaid freehold farm, lands, and pre- 
miſes laſt mentioned to and with the payment of the ſaid : 
1. annuity, yearly rent, or ſum of zol. accordingly, And 
it is my will and deſire, that in caſe the faid annuity or 
yearly rent or ſum of zol. or any part thereof, ſhall at 
any time during the life of the ſaid Mary Doe be behind 
or unpaid by the ſpace of twenty days next over or after 
any or either of the aforeſaid feaſts or days of payment 
Whereon the ſame is herein before directed to be paid as 
aforeſaid, being lawfully demanded, that then and ſo often - 
is ſhall and may be lawful to and for my ſaid wife, and her 
| - EE. aſſigns, 


136 


| aſſigns, to enter upon the ſaid farm, lands, and premiſes, 
hereby charged with the ſaid annuity, as aforeſaid, and to 
diſtrain for the ſame annuity, or for ſo much thereof as 
ſhall be fo in arrear; and the diſtreſs and diſtreſſes then 
and there found to detain and keep, until ſhe ſhall be 
fully paid and ſatisfied all ſuch arrears of the ſaid annuity, 
with coſts and charges in and about the making and keep- 
ing the ſaid diſtreſſes for the ſame. And in caſe the ſaid 
annuity, or any part thereof, ſhall be behind and unpaid 
for the ſpace of forty days next after any of the ſaid days 
of payment whereon the ſame ought to be paid as afore- 
ſaid, that then and ſo often it ſhall and may be lawful for 
my ſaid wife, and her aſſigns, to enter into and enjoy all 
and ſingular the premiſes hereby charged with the ſaid 
annuity as aforeſaid, and to receive and take the rents, 
iflues, and profits thereof, to and for her and their own uſe 
and benefit, until ſhe or they ſhall be therewith and 
thereby paid and ſatisfied, or until the perſon or perſons 
who ſhall be then entitled to immediate poſſeſſion of the 
ſaid premiſes ſhall pay, ſatisfy, and diſcharge unto my ſaid 
wife, the ſaid Mary Doe, all the arrears of the ſaid an- 
nuity, and every part thereof, incurred before, and that 
{ſhall incur during ſuch time as ſhe ſhall receive the rents, 
iſſues, and profits thereof, or be entitled to receive the 
ſame, by virtue of ſuch entry, to be made as aforeſaid ; 
together with all her coſts, damages, and expences what- 
ſoever to be laid out and ſuſtained by reaſon of the non- 
12. payment thereof, or for any part thereof,.* Alſo I give 
and bequeath unto my ſaid executors and truſtees, the ſaid 
Benjamin Doe and John Williams, the ſum of 4ool. of law- 
ful money of Great Britain, in truſt that they, or the ſurvivor 
of them, or the executors and adminiſtrators of ſuch ſur- 
vivor, do and ſhall, immediately on my deceaſe, lay out the 
ſame at his and their diſcretion, in the purchaſe of an an- 
nuity for the life of my brother William Doe, to be well 
ſecured; and then to pay the ſaid annuity quarterly, by 
equal portions, unto my ſaid brother William Doe for his 
life, for his own uſe and benefit. But I will that the ſaid 
annuity ſhall not be ſold, aſſig ned, or in any wiſe diſpoſed 
of, or incumbered, by the ſaid William Doe. And in caſe 


* This remdey by diſtreſs is proper to be purſued in caſe of non-payment of 

an annuity charged on lands. The clauſe giving the annuitant power to enter and 

take the rents may be uſeful in caſe no ſufficient diſtreſs can be found on the 
Pte miſes. . 3 | 
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the ſaid William Doe ſhall ſo ſell, aſſign, or incumber the 
faid annuity, I will that the ſame ſhall ſink, and go into the 
reſidue of my eſtate, and ſhall be diſpoſed of as is herein 
13. after mentioned with reſpect to the ſaid reſidue. And I alſo _ 
give and bequeath unto my ſaid executors, the ſaid Benja- 
min Doe and John Williams, the farther ſum of 5 ool. of the 
ſaid three per cent. per annum conſolidated annuities, in 
truſt that they, and the ſurvivor of them, and the execu- 
tors or adminiſtrators of ſuch ſurvivor, do and ſhall pay 
and apply the intereſt, dividends, and proceeds thereof 
unto and towards the education and maintenance of my 
niece Mary Doe, daughter of my late brother Stephen 
Doe, until ſhe ſhall attain the age of twenty-one years : 
and when ſhe ſhall attain that age, on truſt to aſſign and 
transfer to her the ſaid 5ool. annuities, for her own uſe 
and benefit. Provided nevertheleſs, in cafe my ſaid niece 
ſhall marry under that age, without the conſent in writing 
of my ſaid truſtees and executors, or the ſurvivor of them, 
or in caſe of her death under that age, although ſhe may 
be married, (unleſs by the conſent herein after mentioned) 
I will that the ſaid 5ool. annuities do ſink, and go into 
the reſidue of my eſtate herein after mentioned. But it is 
my Will, and I do hereby declare, that in caſe my ſaid 
niece ſhall marry before ſhe attains her age of twenty-one 
years, provided ſuch marriage be with ſuch conſent in 
writing, that then my ſaid truſtees and executors, and the 
ſurvivor of them, and the executors or adminiſtrators of 
ſuch ſurvivor, may and do, immediately on ſuch marriage, 
aſſign and transfer the ſaid laſt mentioned ; ool. annuities 
to the ſaid Mary Doe, or as ſhe ſhall direct or appoint.— 
14. Alſo, 1 will and ordain that my faid executors, the ſaid. 
Benjamin Doe and John Williams, and the ſurvivor of 
them, and the executors or adminiſtrators of ſuch ſurvivor, 
for and towards the performance of this my Will, and in 
order to raiſe money for the payment of my debts, and 
of the ſeveral legacies contained herein, ſhall and may, 
with all convenient ſpeed after my deceaſe, bargain, fell, 
and alien, in fee-ſimple, all thoſe my freehold lands and 
premiſes, ſituate at Stockwell, in the county of Surrey, 
and now in the ſeveral tenures ahd occupations of, &c. (the 
tenants) for the doing, executing, aud perfect finiſhing 
whereof, I do by theſe preſents give to my ſaid executors, 
and the ſurvivor of them, and to the executors or adminiſ- 
trators of ſuch ſurvivor, full power and abſolute authority to 
grant, alien, bargain, ſell, convey, and aſſure all the ſame 
freehold lands and N to any perſon or perſons, and 


2 their 


2.2 


their heirs, for ever, in fee-limple, by all and every ſuch 
lawful ways and means in the law, as to my ſaid executors, -| 
or the ſurvivor of them, or the executors or adminiſtrators + | 

| 


of ſuch ſurvivor, or to his or their counſel learned in the 
law, ſhall ſeem fit or neceſſary. (For a deviſe of the 
t5;. guardianſhip of the children, ſee clauſe 5 of No. IV.) Alſo 
f do authoriſe, impower, and direct my ſaid executors, 
and the ſurvivor of them, and the executors or adminiſ- 
trators of ſuch ſurvivor, from and after my deceaſe, until 
all my aforeſaid children ſhall reſpectively attain their ſe- 
veral and reſpeCtive ages of twenty-one years, to manage 
and improve the eſtate and fortunes of my ſaid children, 
reſpectively by me herein before given to them, reſpec- 
tively for their and each and every of their uſe and benefit. 
And to leaſe all or any part of the freehold or leaſehold 
eſtates, which they or any of them ſhall be entitled unto, 
under this my Will, or otherwiſe; and to lend and place 
out upon good ſecurity or ſecurities, at intereſt, or other- 
wiſe improve, according to his or their diſcretion, or 
diſcretions, all or an part of the monies belonging to or 
ariſing from the ſaid eſtates and fortunes of all or any of 
my ſaid children reſpectively, and to pay unto and ac- 
count with all my ſaid children reſpectively for all ſuch 
rents, intereſt, produce, and improvements, as ſhall ariſe 
from or be made of or produced by their ſaid eſtates, mo- 
nies and fortune, hereby given and deviſed to them re- 
ſpectively, when and as they ſhall reſpectively attain his 
or their age of twenty-one years. [ For @ clauſe to in- 
demniſy the executors - againſt expences and lifſes, which 
ld be inſerted in this place, ſee before, clauſe 7 and 8 of 
16, No. IV.] Alſo I give and deviſe to my ſaid fon David 
Doe my gold repeating watch, and my two-handled ſilver 
cup, with my arms and creft engraven thereon. Alſo 1. 
ive to my ſon William Doe my ſilver coffee-pot and 
nd. Alfo I give to the ſaid Benjamin Doe and John 
Williams a mourning-ring, of the value of one guinea 
17. each, Alſo I give and deviſe to the Maſter, Wardens, 
Aſſiſtants, and r of the freemen of the art or 
myftery of Painters, otherwiſe Painters Stainers, within 
the city of London and the ſuburbs and liberties thereof, 
of which company I am a liveryman, the ſum of 100). 
for the uſe of the poor of the ſaid company; the ſame to 
be paid and diſtributed among the poor of the ſaid com- 
any, at the diſcretion of the Maſter, Wardens, and 
| wn of Aﬀiſtants of the ſaid company, for the time be- 
18. ing. Alſo I give to the Preſident, Treaſurer, and Gover- 
5 nors 


| | ( 133 ) 
nors of Chriſt's Hoſpital, London, the ſum of 5ool. for 
the uſe of the ſaid Hoſpital ; the ſame to be paid within 


109. ſix months after my deceaſe. And I do hereby make, 
ordain, nominate, conſtitute, and appoint my ſaid bro- 


mer, the ſaid Benjamin Doe, and the ſaid John Williams, 
and the ſurvivor of them, executors and executor of this 
my laſt Will and Teſtament. And I do hereby give and 


bequeath to my faid executors and truſtees the ſum of 
100l, each, in conſideration of the pains and trouble they 
20. will have in the execution of this my Will. And finally, 
as to all the reſt, reſidue, and remainder of all my eſtate 
and effects, real and perſonal, whatſoever and whereſoever, 
not herein before otherwiſe effectually diſpoſed- of, after 


payment of my debts, legacies, and funeral expences, and 


other charges and deductions as aforeſaid, I do give, deviſe, 
and bequeath the ſame unto my eldeſt fon John Doe, his 
| heirs, executors, adminiſtrators and aſſigns, for ever, to 


and for his and their own uſe and benefit. In witneſs, &c. 


as in No. IV. 5 30 
To be witneſſed by three witneſſes. 


2 ® In all deviſes to bodies corporate, as companies, hoſpitals, &c. it is proper 
| to be accurately informed of the corporate name by which they are incorporated, 
and to deviſe to them by that name accordingly. | 
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NUMBER VL. 


Bom of a Codicil. + oo 


Although by a Codicil any Begueſts or 9 of a Will may 
bie altered, new Legacies l and other Executors appointed 
in the room of thoſe named in the Mill, yet where the alteration 
ts of conſiderable importance, it i; much better to make a new 
ill; which is always leſs liable er or miſinterpre- 
tation. J, z Rate is diſpoſed of by the Cadicil, it muſt, 
as well as a Mill, be attejted by three Witneſſes. 


HEREAS I Richard Roe, of Fleet-ſtreet, London 
linen-draper, have made and duly executed m laſt 
Will and Teſtament in writing, bearing date the 1oth day of 
March, 1783; now I do hereby declare this preſent writing to 
be a Codicil to my ſaid Will, and I do direct the ſame to be 
annexed thereto, and to be taken as part thereof; and I do 
hereby give and bequeath to my ſon, Richard Roe, in my ſaid 
Will named, the further ſum of 20ol. in addition to what I have 
given him in and by my ſaid Will: And whereas I did in and 
by my ſaid Will, give and bequeath unto John Fenn, the ſum 
of 160l. now I do 8 the ſaid legacy, and do give 
unto him, the ſaid John Fenn, the ſum of fol. and no more; 
and I do hereby ratify and confirm my ſaid Will, in all the other 
articulars thereof. In witneſs whereof I the ſaid Richard Roe 
obey this Codicil, ſet my hand and ſeal, this 16th day of 
Auguſt, in the year of our Lord 1783, . 


Signed, ſealed, publiſhed, and declared, 


dy the ſaid teſtator, Richard Roe, as T3 
and for a Codicil, to be annext to his Rirherd Ro . 2 
laſt Will and Feſtament, and to be N. 2 
taken as part thereof, in the preſence FF - 
[ 
Two Witnefles, 
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+». NUMBER VII. 
A Nuncupative Will.* 


N Bp is the laſt Will and Teſtament of Richand Roe, late 
1 of Fleet-ſtreet, London, linen-draper, deceaſed, de- 
clared 3 by word of mouth, the iſt day of January, 1784, 
« My Will is, &c.“ (here put down the very words ſpoken by 
the deceaſed, and then conclude thus) Theſe words, or to the 
like effect, the ſaid deceaſed declared in the preſence of us the 
witneſſes whoſe names are hereunto ſubſcribed, with an inten- 
tion that the ſame ſhould ſtand for and be his laſt Will and Teſ- 
tament; and he the ſaid Richard Roe bid us the witneſſes, or 
ſome of us, bear witneſs thereunto. | 


3 gt * | To be ſigned by three witneſſes 
| preſent at the making of ſuch 
nuncupative Will. 


=y 


See Chapter I. Page 3. 
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NUMBER VIII. 


Form of an Inventory to be exhibited by the ExCe- - 
cutor or Adminiſtrator of the Goods and perſo- 
nal Eſtate of the deceaſed, purſuant to the Oath 
and Bond entered into at the Time of obtaini 
Probate or Adminiſtration. (See Page 97, 98.) 


True 400 perfect Inventory of all the Goods, Chattels, 
Wares, and Merchandizes, as well moveable as not 
moveable, and other perſonal Eſtate and Effects of John Doe, 
late of the pariſh of „ in the county of —, in the 
dioceſe of „Gentleman, deceaſed, made by us whoſe 
names are hereunto ſubſcribed, the 5th day of in the 
year of our Lord 1785 "> es . 
"The purſe and 2 apparel of the ſaid deceaſed 20 © 0 
pane per cent, conſolidated Bank annuities, in 
= ks of the Bank of England, in the name 


of the ſaid deceaſed, at 55+ - - 0 is 
— and Harneſs — 8 
orned cattle, viz. 2 cows and 3 oxen - 10 o 
40 Sheep U 
20 S wine fn >, 55 "'S 
Poultry - %% 3 $3 
Corn growing at the time of his death - 10 0 
Hay and corn in his ſtables and outhouſes 10 © 

fo we carts, waggons, and other implements of 
- - | 23 15 


o0 00008000 


| 4 boukhold g oods, and furniture - 50 © 
ne Jeaſe for 21 — from Lady-day, 1779, of 
yok houſe in which the deceaſed re ded at the 
time of his death '  - 20 0 © 
Rent in arrear, due to the ſaid decea dat the time DE 
+ of his death, from the tenants o ſundry houſes _ 
ſituate, (&c. deſcribing them) - 33 10 0 
Other debts due nr - - . 10. 55 '© | 


Total 18 © 
Other debts due to the os but fuppole „17 ” 
be irrecoverable N 9 
Debts owing by the deceaſed 1741. mm wo 
Appraiſed by us the day and po above written, 
Ion DENx, 


JCHARD FEN. 


Type A inventory, when exhibited i in the eccleſiaſtical courts, muſt be 
RC (OO | 
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NUMBER IX. 


* 


Y the acts of the 20 Geo. 3. c. 28 ;—-23 Geo. 3. c. 58; and 
B 29 Geo. 3.c. 51; the following ſtamps were impoſed on all 
iſcharges for legacies, in proportion to the value. 


On all diſcharges for legacies - 


LA 
0 
> 
0 
o 


| | N . : 5 
Of or under 20l. a ſtamp 55 Of zool. and under 300l. 3 

duty of 5 | Of zool. and under 400l. 4 
Above 20l. and under 1001. o 10 | Of 4ool. and under goo]. 6 
Of 10ol. and under 2ool. 2 o©o Of 5o0l. and under 6ool. 8 


And after that increaſing 21. for every hundred above 4ool. 
as ; 


On a legacy of 10000. FL. 18 o 
£ — 200ol, - 38 0 


Being 20l. on every thouſand after the firſt. 


The above ſtamps were alſo, by the ſame acts, impoſed on 
all diſcharges given for the reſidue or any part of the perſonal 
eſtate diſtributed under the ſtatute of diſtributions, where 
there was no Will. 


But the wife, children, and grandchildren of the teſtator or 
inteſtate, are exempted from the duties impoſed by the latter 
acts, and are only chargeable with the following e 4ogdan 
5 i | Z | » 3. 0 

For any ſum under 2ol. = o 2 6 
Of zol. and under 10ol, - 0 5 0 
1col. and upwards - 10 0 


So that they are not in any caſe ſubject to a higher ſtamp 
jv than il. though the legacy given to them, or their ſhare 
of the perſonal eſtate, may be conſiderably more than 100l. 

The Act 36 Geo. 3. c. 52, which impoſes a per-centage 
ſtamp-duty on legacies to Collateral Relations (as hereafter 
articularly mentioned) repeals the above ſtamps ; as to thoſe 
5 only which are liable to ſuch per- centage duty. The 
ſtamp therefore on legacies, &c. to a Wife, Children, and Grand- 
children remains at 31. only, for any ſum: And it ſeems cer- 
tain that the Huſband (legatee of a Teſtatrix, or benefited b 
che deceiſe of a female Inteftate,) and ay of the Royal Family 
benefited by a legacy or reſidue, will {till be liable to the higher 
proportionate duty above-ſtated; they being excepted from 
the operation of the Act impoſing the per-centage duty, but 
not from that of the former Acts. 5 
15 FF HIS 


— 


4 { Wwe 2. 
Turs Acr, 36 Geo. 3. c. 52, impoſes the following ſtamp- 
duties on legacies, &c. to Callateral Relations, viz. 
On every Legacy, ſpecifick or pecuniary, of the amount or 
value of 20l. or more; and upon the clear Reſidue and every 
part of the clear Reſidue of the perſonal eſtate of any Teſtator 


or inteſtate, amounting to 100l. or more, which ſhall be given 
or pals, . | | | 


1. To a Brother or Siler of the Deceaſed, or any deſcen- 5 
dant of ſuch brother or ſiſter, after the rate of 


| Two per cent. 
| 2. To a Brother or Siſter of the Deceaſed's Father or 
Mother, or · their deſcendants, "THREE per cent. 


3. To a Grandfather's or Grandmother's brother or fiſter, | 


or their deſcendants, Four per cent. 


4. To any other Collateral Relation, or to a Stranger in 
blood, | Six per cent. 


In order to enforce the payment of theſe duties ſeveral re- 
gulations are made by the Act; to which it behoves Executors 
and Adminiſtrators to be particularly attentive: the main 
ſcope and end of all the clauſes being to compel the executors 
or adminiſtrators, and all truſtees acting in the payment of 
legacies, to be perſonally anſwerable for the payment of the 
legacy-flamp. They muſt therefore at all times whenever they 
pay a legacy, or reſidue, or any part of it, take a Receipt, in 
the form, and containing the particulars, hereafter noticed : 
They muſt alſo, at the ſame time, deduc or retain the amount 

of the ſtamp- duty; (unleſs it has been previouſly paid, or is 
otherwiie provided for in the teſtator's will;) and, within 
twenty-one days, they muſt take the receipt to be ſtamped, 
and pay the duty on the amount of the legacy or reſidue con- 
tained in ſuch receipt, to the Commiffioners in Town, or the 
Receivers in the Country. In caſes of the payment of an- 
nuities, or any yearly produce of a fund, Executors, &c. muſt, 
on making the four payments which complete each year of the firſt 
four years, take a like receipt, deduct the duty, and act in all 
reſpeRs as they are directed with reſpe& to other legacies.— 
The receipts in all caſes are liable to no ſtamp but the legacy- 


The following is the ſubſtance of the clauſes of the AQ, 
containing theſe and other dee e e e 
Te Commiſſioners of Stamps are, as uſual in other caſes, 


to a point Receivers of the duties in the ſeveral counties, &c. 
who are to receive the ſame, and to keep accounts, ſhewing 
the perional eſtates in reſpect of which the duties have _ 

| | pa iq, 


%* 


( 
paid; ſo that it may at all times appear, on their books, what 
payments have been made in reſpect of the perſonal eſtate of 
any teſtator, teſtatrix, or inteſtate. 8&4. 

The Commiſſioners are to provide printed forms of re- 
ceipts, which may be uſed, or the form tranicribed, by the 


executor, on any other paper not provided- by the Com- 


miſſioners. The following is the form of a receipt. 


*STAMP-OFFICE. 


| ON Account of the Perſonal Eſtate of John Denn, de- 
| ceaſed, between John Doe, taking the Adminiſtration of 
the ſaid Eſtate, and Richard Roe, Legatee, [or Next-of- 
kin—as the caſe may be.] 


Amount of the Sum ſor Yalue if not in 
Money] accounted for - - - - - - 


| Duty allowed, at the Rate of Two [or * 2 © 
| the caſe may be] per cent. | 


. d. 
100 © 0 


0 


Balance received 98 o o 


RECE1veED the iſt day of Auguſt, 1796, the above 
balance, in full, [or part, as the caſe may be] of my Legacy 
[or Share as the caſe may be] out of the perſonal Eſtate 
above mentioned. be 1 

Witneſs Signed Richard Roe. 
X. Fenn. 


In caſes of an annuity or annual produce of any fund, the 8 


duty on which is to be deducted by the Executors only on 
making the payment which completes each year of the firſt 
four years, ſtate the account thus: | 


or fourth, as the caſe may be] year of an annuityof}25 © © 
| 100l. [or the intereſt of a fund producing 100l.] - 


One fourth of the duty on the valuation of the} © 
ſaid annuity [or intereſt] being 1020). 2s. od. at the} 5 2 Oo 
rate of two per cent. = 


The payment compleating the firſt [ ſecond, . 


Balance received — 19 18 © 
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The duties are to be paid by the executors or adminiſira- 
tors, on paying the legacies, or any part of them, to the lega- 


tees; or on retaining their own legacies to themſelves. If the 


executors pay or retain the legacy without paying the duty, 
or if they pay the legacy deducting the duty, the amount of 
ſuch duty ſhall become a perſonal debt from them to the 
King: or if they pay the legacies without deducting the duty 
(unleſs it is otherwiſe paid and provided for, as it may be, out 
of the deccaſed's property), then the duty ſhall be a debt to 
the King, both from the executor and the party receiving the 
fame. 8 6. 


Every gift by will, whether by way of annuity, or in any 
other form, chargeable on or payable out of perſonal eſtate, 


or charged alſo on real eſtate; and every donation mortis 

cauſa, ſhall be deemed a legacy. \ 7. 
The value of annuities, and the duty thereon, is to be cal- 

culated according to certain tables annexed to the act. The 


duty in ſuch caſe to be paid upon the capital or amount of the 
valuation of the annuity, by four equal payments ; the firſt to 


be made before, or on completing, the payment of the firſt 


year's annuity ; and the three others before or on completing. 
the reſpective payments of the three ſucceeding years. But if 


the legatee dies within the four years the duty to be payable 
in proportion only to ſo many of the payments of the annuity 
as have actually accrued, and become due and payable : and in 


caſe of the determination of an annuity by any other con- 


tingency than death, ſo much of the duty paid ſhall be re- 
turned as will reduce it to the duty on an annuity calculated 


according to its real exiſtence. 5 8. 


Where an annuity is made payable out of another legacy, 


the value of ſuch annuity, and the duty payable thereon by 


the annuitant, is to be calculated according to the tables in 
the act; and being deducted out of the legacy, the original 
legatee ſhall pay duty for the remaining amount. F g. 

f a legacy is given, by directing executors to purchaſe an 
annuity to a certain amount, the duty ſhall be paid on the 


valuation of the annuity according to the ſame tables, as in 


caſe of a pecuniary legacy; and the annuity ſhall abate pro- 
portionally. I 10. ö | 5 

If therefore a teſtator directs an annuity of rool. to be pur- 
chaſed for a life or lives, let the executor go to the Stamp- 
office, where he will learn the value put upon it by the act; 


as for example, on a life of 28 years of age 1505]. 6s. The 


duty on this, at 21. per cent. will be ſomething more than zol. 


Let the executor pay this to the Stamp-office, and deduct fo 
much from the annuity as zol. will purchaſe, which will be 


2]. per 


i 
' 
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2]. per annum, thus making the annuity 981. clear of the 
ſtamp duty.) : 

The duty on legacies, the value of which can only be aſ- 
certained, from time to time, by the actual application of the 


allotted fund, is to be charged on the money as it ſhall be 


applied. HS 11. | | 

When legacies or reſiduary eſtates are, by any means, made 
payable to perſons in ſucceſſion, if all the perſons are liable to 
the ſame rate of duty, it ſhall be charged on the legacy, &c. 
as it would in caſe it were given to one only. If the legatees, 
&c. are liable to different rates of duty, they who are entitled 
to the intereſt, for life only, ſhall pay as annuitants; and the 


perſons who ſhall at laſt become abſolutely entitled, ſhall pay 


the duty when they receive the legacy. & 12. Such duty to 
be paid by the executors, upon payment of every or any part 


of the legacy to any legatee or their truſtees: or if the fund is 


transferred to truſtees, or the legacy or intereſt is payable by 
one to another legatee, ſuch truſtee or legatee ſhall be liable 


for the duty as executors are, and be conſidered as debtors to 


the King for the ſame. & 13, 15, 

Any legacy ſubjected to a power of appointment for the 

benefit of perſons ſpecially deſcribed, ſhall be charged with 

duty as property given to different perſons in ſucceſſion. 18. 
Plate, furniture, &c. while enjoyed in kind, is not liable tb 


the duty, till it comes into poſſeſſion of perſons having power 


to diſpoſe thereof. & 14. | 
The duty on legacies in joint-tenancy is to be paid, from 


time to time, in proportion to the intereſt of the parties, and 


as they benefit by the legacies. Y 16. | 
The duty on legacies ſubject to contingencies is to be 
charged (to the executor) with the ſame duty as an abſolute 
bequeſt; and if the contingency happens, and the legacy goes 
to a perſon from whom a larger duty is due, ſuch legatee ſhall 
pay the difference. A 17. 


Perſonal eſtate directed to be laid out in the purchaſe of: 
real eſtate ſhall pay duty as a perſonal legacy; unleſs when it 


is given to be enjoyed by perſons in ſucceſſion, and then the 
duty is to be paid only till it is actually applied in purchaſe of 
real eſtate. & 19. | 


Eftates for the life of another, applicable by law as perſonal 


eſtate, ſhall pay duty as ſuch. & 20. 


The teſtator may charge any fund with the payment of tha 


duty on all or any of his legacies, ſo that the legacy may go 
duty-free to the legatee; and the ſum ſo left for payment of 
the duty ſhall not be liable to duty as a legacy. F 2r. 
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In caſes of ſpecifick legacies, or where a reſidue ſhall con- 
fiſt of property not reduced into money, the executor, or the 


perſon liable to the e may ſet a value on ſuch legacy or 


reſidue; or require the Commiſſioners of Stamps to appoint 
a perſon to value the ſame at the expence of the legatee or 


executor; and the duty is to be aſſeſſed on ſuch valuation.—If 


the executor or legatee is diſſatisfied with the valuation of the 


_ Commiſſioners, it may be reviewed by the Commiſſioners of 


Land-tax, by way of appeal; at the expence of the executor, 
&c. in caſe their valuation exceeds that of the Commiſſioners of 
Stamps: and in caſes of 8 between the executor and 
legatee the duty ſhall be aſſeſſed by the Stamp Commiſſioners 
with appeal to the Land- tax Commiſſioners; ſuch appeal in 
all caſes to be made to the Land- tax Commiſſioners for the 
diſtrict where the effects are, at their next meeting after the 
Stamp Commiſſioners ſhall have aſſeſſed and required payment 
of the duty, if at fourteen days diſtance; or otherwiſe at their 
next ſucceeding meeting, giving ſix days notice to the Stamp 
Commiſſioners. F 22. 5 3 

The duty on legacies, not ſatisfied in money, is to be paid 
according to the value of the property taken in ſatisfaction; 
and in caſe of a legacy given in ſatisfaction of another legacy, 
the duty ſhall not be paid on both, but on that which yields the 
largeſt duty. Y 23. . 5 

If legatees refuſe to accept legacies duty deducted, and ſue for 
the ſame, the court in which they ſue, may, though no actual 
tender has been made, order the legatees to pay the coſts; and 
in ſuits where the party ſued may wiſh to ſtop proceedings on 
payment of legacies, deducting duties, the court may make 
order therein accordingly. & 24. 8 | 

If a ſuit be inſtituted concerning adminiſtration, the court 
ſhall provide for payment of the duty. § 25. | 

Executors may diſcharge legacies in part, on payment of a 


proportion of the duty accrued. & 26. 


g No executor, adminiſtrator, truſtee, or other perſon 
liable to pay the duty ſhall pay, ſatisfy, or compound for, any 
legacy or reſidue, or part thereof liable to duty, without taking 
a receipt or diſcharge in writing for the ſame, containing the 
date, or time of payment, the name of the teſtator or inteſtate, 
the name of the legatee, amount of the legacy, and amount of 


| the duty. And no receipt for any legacy or reſidue or part 
thereof ſhall be received in evidence or available, unleſs flamped 
according to the Act: agd no evidence ſhall be admitted of 


any payment of a legacy, except the ſtamped receipt, unleſs 
actual payment of the duty ſhall be firſt given in evidence: for 
which purpoſe the copy of the entry of payment of the duty 
8 : at 


N ( 143 ) 
at the Stamp-office is ſufficient. —Such receipts are not re- 
quired for annuities, or legacies charged as annuities, only on 
completing the payments of each year for the firſt four years. 


§ 27. NR 
A penalty of 1ol. per cent. on the ſum paid is impoſed on 
the party paying, and alſo on the party receiving legacies, or 
any part thereof, without taking and giving receipts duly 
ſtamped according to the act. 28. | | 
All receipts for legacies, &c. ſhall be taken within, twenty- 
one days after they bear date, to the neareſt Stamp- office, to be 
ſtamped, paying the duty for the ſame, when an acknowledge- 
ment of the payment of the duty ſhall be written on them by 
the proper officer : receipts may be ſtamped at any time 
within three months, on payment of the duty, and 10ol. per 
cent. thereon as a penalty. & 29. And miſtakes in paying 


the duty may be rectified on payment of the difference, and 
ol. per cent. thereon within three months if no ſuit is inſti- 


tuted, $ 30. Altering any reciept incurs a penalty of Fool. 
and forging the ſtamp is death, § 39, 40. Perſons ſwearing 


falſely are liable to the penalties of perjury. 


6g Perſons paying or receiving money contrary to the 
proviſions of the act ſhall be indemniſied, on diſcovering the 
other offender within twelve months. & 31. | 

Penalties if ſued for within three months, half to the infor- 
mer and half to the King; or if ſued for afterwards by the 
Crown, the Commiſſioners may reward the informer to the 
amount of half the penalty. & 43, 44. | 

If, by reaſon of infancy or abſence, legacies cannot be paid, 
the money after deducting and paying the duty may be paid 
into the Bank, and laid out in the 3 per cents. If ſuch mone 
be improperly paid in, the Chancery may diſpoſe thereof: if 
more than the proper duty has been paid the Commiſſioners _ 
for Stamps may return the exceſs; and if leſs, on payment of 
the full duty, the Chancery may order repayment to the 
party. § 32. | | 

If it ſhall appear to the Commiſſioners for Stamps, at the 
end of two years after the death of any perſon, that it will 
require time to collect the effects, or will be difficult to aſcer- 
tain the reſidue of the perſonal eſtate, the duty may be com- 
pong for; on application to the Courts of Exchequer in 

ngland or Scotland, on affidavit ſtating the circumſtances ; 
and the Court may appoint a perſon to value ſuch reſidue 
accordingly. & 33. „ 5 
If at any time, after payment of duty on any legacy or reſiude, 
any debt ſhould be recovered againſt the eſtate, by reaſon 
whereof any legatee or entitled perſon ſhall be n to 

e | refund, 


refund, the Commiſſioners are, on proof thereof on oath, to 
repay the duty. 8 34. | . 
xecutors and adminiftrators, previous to their retaining their 
own legacies or ſhare of the reſidue, are, (at the time when 
they ſhall in due courſe of adminiſtration be entitled to retain 
fuch legacies,) to tranſmit the particulars with the duty offered 
to the Commiſſioners of Stamps, who ſhall charge the ſame 
with the duty, and on payment give a receipt for the fame. — 
The penalty on executors neglecting payment of the duty for 
fourteen days, in ſuch caſe, is treble the value or amount of 
the duty. & 35- 5 5 | 
If any adminiſtration be made void, and any duty ſhall have 
been improperly paid, it ſhall be repaid; but if it ought to 
have been paid it ſhall be allowed in account with the rightful 
; executors. 5 37» | : 


[The above Act applies to the effects of perſons d ing 
after April 26, 1796: though their Wills may have - 
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Form of a Receipt for a Legacy, which may be 
adopted where the Old Stamp-duty takes place: 


or where the percentage Duiy is provided for by 


the Will of the Teſtator. 


ECEIVED the 25th oy of September, 1786, of Mr. 

John Adams, and Mr. William Thomſon, executors of 
the Jaſt Will and Teſtament of John Doe, late of * 
London, linen-draper, deceaſed, the ſum of one hundr 
pounds, (and if it is ftock, add x per centum per annum 
conſolidated annuities, transferable at the Bank of England, by 
a transfer of the ſame in the books of the Governor and Com- 
pany of the ſaid Bank] or as the caſe may be) being in full for 
a legacy to that amount, deviſed to me in and by the ſaid laſt 


Will and Teſtament of the ſaid John Doe, bearing date the 38d 


of January, in the year 1785. [The ſtamp duty for the ſaid 
legacy having been provided for by the will of the ſaid John 
Doe.) As witneſs my hand, — 

e 8 _ Jo Dens. 


Witneſs, RICHARD FENN, 
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NUMBER XI. | 


Expences of obtaining Probates or Letters of Adminiſtration, 
5 Wen the my _— 9 the Act * Geo. 3. "A 36} 


* ws * 
I. * 


ä — "I... — 
— — — 


. 


In common . ry — 


—— — r 


[where the Value of the — *——— 
Goods is | Probates, Adn: AF, 1 4 Viol ales Adw in ä 
| Y trati n tration. ö 
a | 1 d. PRE 7 ans > F 
[ Under gl. 2 7 K 9 4 17 Wo 18 4 0 
Sl. and under 6“. 0 15 6 1 2 6 123 „1 ; * 
and under 20ʃ. 1 2 0,1 9 2 1 0 2 75 
| "” and under 40l.} 2 IQ! 4: +. 2.14 © :3 6 | 
49). and under 10ol.| 2 3 0 1 3 14 0 3 19 0 
| _ and under 3ool:\'4 15 6 5 7 100 6 9 of 6 13 1 
, zoo. and under 6ool | $5.2. 2 314 I 9 16 6 9 19 74 
| l. and under 1000, 10 15 61 7 10/4 9 10,12 13 
{ 1000l,, and under 20001 18 2 10-18 17 819 17 10 20 3 
20001, and under zool. 25 2 10 25 17 28 17 1927 3 
{ 5000!, and under 15000. 37 2 10 37 17 8/38 7 70 39 3 
Iicoool. and — 148 oy. ves 11 3 11 I 1 10 100 


To a Sc aman or 3 and Warrazxts Petty, or Ma Commioned 
Officer in the Navy: according to Star. 32 Geo. 3. c. 34 58 31, 32, 33. 


1. granted to the Widow, Child, Parent, rotber or Sifter. being Execu- 


tor or Next Kin to receive Wages, &c. 
2. If 1 to other perſons being Executors or Next of Kin; to receive 


3. If — to Widow, Chilaren, Parents Brother or Sifter, for other 


general pur *. | 

Un common Form. By CESS | 

Where the Value of the|— — — — 
| Goods is Probates.|Adminiſ- Probates.|Adminiſ- 
| | Es | | tration, tration, | 

| | * * 

” 4. d. 4 * 4. d. 4. 4. „ . d. a 

| Under 2ol. |o 6 al 14 © £ 18 0 1 
1. J 20. and under 401.0 19 6 11 7 661 5 2 3 © 
| * )4ol. and under 60l. E 13 T 
| bol. and under 100l. x 7 61 15 6 | 3 4 0-2 x. © 
Under 20l. o 15 2|1 4 2 110 2 119 2 

| zol and under 40l. x $8 8, 1 17 8/2 1x 8 3 5 3 
2. J40l. and under 60l. 1 11 2 2 8 6 2 14 2 3 11 6 
| 60]. and under 100l. x 13 802 11 0 2 16 8 3 14 a 
43. If under 100l. * © 8 ol © $0 010 0,010 © 


LY ; 


(147 ) 
Note, &c. to the preceding Page. 


* Commiſſions are neceſſary where the executors or admi- 
niſtrators are ill, or live inthe country ; and the probate or ad- 


miniſtration is grantable in the Prerogative Court in London, 


and the executor or adminiſtrator does not perſonally appear. 
The above fees reſpect only ſuch Wills as are very ſhort ; 
for if the Will exceeds three or four ſheets (containing ninety 
words in each ſheet} the expence will be more, increaſing at 
the rate of about two ſhillings for every ſuch ſheet. 


If a man has goods or effects to the value of 51. or up- 
wards in two or more ſeveral dioceſes of the ſame province, 
the adminiſtration muſt be taken out of the prerogative court 
of the archbiſhop of the dioceſe.—lf in ſeveral dioceſes of the 
province of Canterbury, and ſeveral of York, there muſt be 
two prerogative adminiſtrations ; and if in one dioceſe of eacti 
province, each B:ihop of the dioceſe muſt grant one. 


All Bills by Proctors, for Letters of Adminiſtration to 


Creditors of Seamen, &c. are to be examined and taxed by the 
Regiſter of the Prerogative Court. 
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